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CHAPTER ONE 


Postmortem on NFIB v. Sebelius 


Early Reflections on the Decision That Kept the 
ACA Alive 


Carter G. Phillips and Stephanie P. Hales 


Introduction 


ut for one vote by one Justice of the Supreme Court, there would 

be no reason for any discussion of healthcare under the Affordable 
Care Act (ACA). Chief Justice Roberts’s surprising opinion not only 
gives life to this symposium, but along with the other opinions by the 
various Justices serves as a useful context for beginning the process of 
looking to the future. This essay thus discusses the U.S. Supreme Court’s 
decision in National Federation of Independent Business v. Sebelius' and 
its implications going forward. 

That the Supreme Court’s decision upholding the ACA bears on “The 
Future of Health Care Reform in the United States” is beyond doubt. 
Less clear at this time, however, are the precise form and contours of 
this impact—both in the particular space of healthcare reform and in the 
broader realm of Supreme Court jurisprudence addressing the scope of 
congressional power. But being lawyers, a lack of clarity begins our dis- 
cussion rather than ends it. 

Indeed, this discussion was originally pitched to us as a “postmor- 
tem,” which is a somewhat strange way to think about an opinion that as 
of the date of this conference (October 12, 2012) had been public for less 
than four months, and as such was decidedly not dead. Even as of this 
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writing, the yet-recent decision is very much alive. And thanks to it, so is 
the ACA. Thus, this essay is more a general analysis of the decision than 
a postmortem in the literal sense. 

We begin with an overview of the decision, featuring three main opin- 
ions with a host of unexpected and in many ways remarkable elements. We 
then discuss the three primary doctrinal areas of the Court’s decision: (1) 
its analysis of ACA’s “individual mandate” under the Commerce Clause, 
(2) its approval of the “individual mandate” under Congress’s taxing au- 
thority, and (3) its ruling on ACA’s Medicaid expansion provisions. Al- 
though a relatively short period of time has passed since the decision was 
announced, it paved the way for continued ACA implementation, which 
has proceeded along aggressive timelines (particularly following the re- 
election of President Obama in November). Thus, while appreciating that 
these implementation efforts are ongoing and in flux, and that additional 
challenges to the ACA continue to wind their way through the courts, we 
discuss not only what the Court held and our thoughts on why it did so, but 
also a few observations on how the Court’s decision appears to be affect- 
ing (or not) ACA implementation to date. 

The decision’s impact beyond the realm of healthcare reform likewise 
remains to be seen. Throughout the decision, the Court draws a num- 
ber of distinctions that we imagine only lawyers can love, many of which 
center on—but do not clearly define the boundaries of—the concept of 
“coercion”: At what point does an act of Congress become too coercive, 
either with respect to individuals or to the states, to withstand constitu- 
tional scrutiny? In many ways, the Justices’ opinions in NFIB v. Sebelius 
raise far more questions on this issue than they answer, planting seeds 
for continued constitutional litigation over where to draw lines. 


Did Anyone Predict This? 


Many people expected that the ACA would survive the Court’s review 
(although we suspect that just as many felt certain it would not after the 
oral argument). But did anyone predict the constellation of elements in 
the decision that culminated in that result? Probably not. 

First, the Justices split into three main opinions, including an opinion 
written by Chief Justice Roberts only for himself. 

Second, the Chief Justice’s opinion was joined in certain places by the 
four liberals, in the opinion authored by Justice Ginsburg,” and not at all 
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by the four dissenting conservatives;> although they clearly agreed with 
some portions of the Chief Justice’s analysis, remarkably, the four con- 
servatives never even mentioned his opinion in their dissent. 

Third, the dissent coauthored by the four conservatives has no individ- 
ually named author. This is an extraordinary step that is exceedingly rare. 
Perhaps even more provocatively, and as noted, this dissent with no indi- 
vidually named author never mentions, let alone addresses, the analysis 
in the Chief Justice’s opinion. Even Justice Ginsburg, at various times— 
both when she joined with it and when she did not—at least acknowledged 
and did business with aspects of the Chief Justice’s opinion, as is custom- 
ary in separate opinions written by individual members of the Court on 
their own behalf or for one or more other Justices. She also dealt with the 
four conservatives’ dissenting analysis (and notably, they dealt in some 
places with hers). 

Fourth, the Chief Justice was a “swing vote,” and further, was the lone 
swing vote; Justice Kennedy, the usual swing-vote suspect, obviously 
chose not to join the Chief on any point. 

Fifth, the individual mandate was upheld—but not on Commerce 
Clause grounds. 

Sixth, the Chief Justice included an in-depth opinion analyzing the 
individual mandate under the Commerce Clause, even though that issue 
was upheld under Congress’s taxing power, which made it completely un- 
necessary to address the Commerce Clause issue. 

Seventh, the Court held both that the individual mandate “penalty” is 
not a tax (jurisdictionally speaking) and is a tax (constitutionally speak- 
ing). This, of course, is a distinction only a lawyer can love. 

Eighth, the Medicaid expansion ruling was in many ways a “sleeper” 
issue that few people paid much attention to prior to the Court’s ruling; yet 
it produced an unprecedented result, in that the Court found (7 to 2, no 
less) unconstitutional “coercion” by Congress in connection with financial 
incentives provided to states under Spending Clause legislation designed 
to encourage the states to adopt certain programs. Although precious few 
people predicted this result, and perhaps no one predicted the nuanced 
outcome of rendering the Medicaid expansion “optional” for states while 
not striking down those provisions altogether—and, further, preserving 
every other aspect of the ACA—this ruling could have significant implica- 
tions for cooperative federalism moving forward, both within and outside 
of the healthcare industry. Then again, perhaps it will not, as discussed 
further below. Time alone will tell. 
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The balance of this essay addresses, briefly, the elements of the deci- 
sion, how it came out, and the impact it may have moving forward for 
healthcare policy and in other contexts. Particularly for conversations 
about structural healthcare reform going forward, it is important to un- 
derstand the metes and bounds of the Court’s decision, and in some ways 
to try to figure out how it will play out in practice and how long it will 
survive. To be sure, challenges to the ACA remain ongoing,* but as its 
implementation plunges forward in the meantime, with NFIB v. Sebelius 
in place as the law of the land, the decision is a crucial one for policymak- 
ers and constitutional advocates to assess and understand. 


The Commerce Clause: Constitutional Avoidance 
of “the Broccoli Horrible” 


A. Context for the Individual Mandate 


A central feature of the ACA, and certainly the headlining issue in 
NFIB v. Sebelius, is the individual mandate (or as the statute calls it, the 
“individual responsibility” requirement “to maintain minimum essential 
coverage”>). This provision requires that everyone —with certain excep- 
tions,° but virtually everyone—must buy healthcare insurance, or else 
pay what is called a “penalty,” although the assessment is codified in the 
Internal Revenue Code. The question is: can Congress impose that re- 
quirement in the context of an economy that is about one-fifth driven by 
healthcare costs’ and under circumstances in which we think everybody 
would concede that the system, if not broken, is certainly not functioning 
as efficiently as we might hope that it could? 

Faced with those circumstances, Congress took what many view as the 
extraordinary action to impose the individual mandate as part of a com- 
plex and intricate legislative package designed to fix—or at least begin to 
address—an extremely inefficient and, many would argue, dysfunctional 
healthcare system. To be sure, the individual mandate is just one compo- 
nent of the ACA, a statute that consists of two public lawsë consuming 
more than 950 pages in addition to subsequent amendments that have 
enacted further technical and substantive changes to its provisions. Con- 
gress, in other words, was attempting in the ACA to deal with countless 
parts of the healthcare system, and the result is a complicated, inter- 
twined web of provisions addressing more issues than most can imagine. 
To name only a small sample, the ACA includes provisions increasing 
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reimbursement for primary care providers in Medicaid; addressing fraud 
and abuse in government healthcare programs; creating and funding pre- 
ventative healthcare services and programs; closing the Medicare Part D 
“donut hole” to increase seniors’ access to affordable prescription drugs; 
providing grants for minority health workers; amending the Fair Labor 
Standards Act to require a reasonable break time for nursing mothers; 
establishing new annual fees and excise taxes for health insurers, phar- 
maceutical manufacturers, and medical device manufacturers; and au- 
thorizing dozens of demonstration projects and other initiatives pertain- 
ing to healthcare payment and delivery reforms. 

Within this context of trying to fix countless different moving parts, 
Congress also addressed (again through many provisions, including but 
certainly not limited to the individual mandate) the current functioning 
of the health insurance market, which renders coverage unattainable for 
a substantial proportion of the population due to financial constraints, 
preexisting conditions, or both. Congress did not seek a “single payer” 
solution, as some countries have implemented; instead, it sought to pre- 
serve the private market to the extent possible, including its feature that 
most Americans rely on employer-sponsored health insurance, particu- 
larly those under age sixty-five (i.e., those who do not qualify for Medi- 
care, the country’s very popular single-payer healthcare system for the 
elderly and individuals with certain disabilities). In doing so, Congress 
considered the context and essentially said, “Look, we need to have peo- 
ple in the health insurance market in order to make the system work; 
health insurance is meaningless if those who are sick are shut out of the 
market; further, the market cannot be sustained if those who are not sick 
choose to ‘opt out’ of the market until the point at which they do get 
sick.” This was not a new idea, and indeed its origins came ideologically 
from the right, not the left.” 

Congress clearly understood that its mandate decision would draw scru- 
tiny, as it included comprehensive findings within the legislation as to this 
issue’s effect on the national economy and interstate commerce." In these 
findings, Congress stated that “[t]he individual responsibility requirement 
provided for in [the ACA] is commercial and economic in nature, and sub- 
stantially affects interstate commerce, as a result of the effects described 
in paragraph (2)”; paragraph (2) then sets forth, in eight subparagraphs, 
Congress’s explanation for why the individual mandate substantially 
affects interstate commerce." As a further point, the legislation adds that 
“[i]n United States v. South-Eastern Underwriters Association (322 U.S. 
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533 (1944)), the Supreme Court of the United States ruled that insurance 
is interstate commerce subject to Federal regulation.” ” 

These provisions plainly are designed to justify the individual man- 
date as a valid exercise of the Commerce Clause under existing Supreme 
Court precedent.'? And, Congress added, the mandate would be en- 
forced through what the legislation calls a penalty. In describing the con- 
sequence of noncompliance as a penalty and not a tax, Congress appar- 
ently was not anticipating the argument upon which the Court ultimately 
would uphold the individual mandate—Congress’s taxing authority. We 
address the tax issue further below. To stay with the Commerce Clause for 
the moment, however, the key question is: can Congress impose the indi- 
vidual mandate as a valid regulation of commercial and economic activity 
under Article I, Section 8, Clause 3 of the Constitution? 


B. A Brief Overview of Commerce Clause History 


As two students of constitutional law (or so we thought), we both learned 
from the Chief Justice’s decision that what we thought we knew about 
constitutional law perhaps is not as obvious as we had come to believe. 
In particular, we would have thought that under the Court’s decision in 
Wickard v. Filburn,'* decided more than sixty-five years before NFIB v. 
Sebelius and still on the books, there was no question that Congress had 
the authority to impose the individual mandate as codified—because, 
frankly, there are effectively no limits on what Congress can do so long 
as it is regulating economic activity. 

In Wickard, a farmer, Roscoe Filburn, was growing wheat on his farm 
for his own family’s consumption. The U.S. government had established 
limits on wheat production as part of a scheme for controlling wheat sup- 
ply and therefore prices during the Great Depression. Filburn was grow- 
ing more wheat than the laws permitted and was ordered to destroy his 
crops and pay a fine, even though he was growing the excess wheat for 
his own consumption and had no intention of selling it. In other words, 
Filburn argued, his activity was neither “interstate” nor “commerce.” 
(He was “inactive” in the commercial wheat market.) The Court did not 
agree, finding instead that Filburn’s wheat-growing activities affected 
the amount of wheat he otherwise would buy on the open market, and 
thus were affecting interstate commerce. The issue, the Court held, was 
not whether the activity was “local” but rather whether the activity “ex- 
erts a substantial economic effect on interstate commerce.” 
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As an interesting sidelight to this, a scholar on Justice Robert H. 
Jackson—who wrote the opinion in Wickard for a unanimous Court— 
found a letter exchange between Justice Jackson and a Seventh Circuit 
judge.!> The judge had criticized Justice Jackson for his opinion in Wick- 
ard, stating that the decision provided no meaningful guidance to the lower 
courts or to litigants about how to proceed under the Commerce Clause. 
Justice Jackson reportedly wrote back and essentially said, “Well, that 
is because I can’t conceive of any way to articulate any limits, and so I 
leave it basically to the good judgment of Congress to decide ultimately.” 
And that is effectively what the Wickard opinion reflects—which at least 
through about the 1990s was the way that nearly everybody thought about 
Congress’s authority. You could (as many do) question the wisdom of what 
Congress had done, but so long as the action related to regulating eco- 
nomic activity in some way, it was not for the courts to decide whether it 
was constitutional or not, at least under the Commerce Clause. 

Now, there were exceptions to that general rule, most notably articulated 
in United States v. Lopez (1995) and United States v. Morrison (2000).'° In 
Lopez, Congress was told that there are limits to what it can do—and, for 
the first time since the New Deal, a provision was struck down as ex- 
ceeding those limits.” In the context of that case, the Court held that 
Congress could not, under the Commerce Clause, prohibit a person from 
possessing a gun within a certain distance of a school. The theory was 
that no form of economic activity was involved, and that the relationship 
between the conduct and interstate commerce was so attenuated as to be 
insufficient; to reach the necessary link would require “pilling] inference 
upon inference in a manner that would . . . convert congressional author- 
ity under the Commerce Clause to a general police power of the sort 
retained by the States.”'® Therefore, the Court held (in a 5 to 4 decision 
authored by then—Chief Justice Rehnquist) that this was too far to go 
and struck down the relevant statute.!° Even in doing so, however, the 
Court upheld the general framework of Wickard—namely, that there 
are three broad categories of activity that Congress may regulate under 
the Commerce Clause: (1) the channels of interstate commerce; (2) the 
instrumentalities of interstate commerce, or persons or things in inter- 
state commerce; and (3) activities that substantially affect or substantially 
relate to interstate commerce.”° 

Five years later, the Court struck down parts of the Violence Against 
Women Act of 1994—in particular, the law’s provision for a federal civil 
remedy to victims of gender-based violence, again on the basic theory 
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that this was a noneconomic activity with at best an attenuated and in- 
direct effect on interstate commerce, and therefore that was too far for 
Congress to go under the Commerce Clause. 

In the wake of Lopez and Morrison, the framework of Wickard and 
decades of its progeny remained in place, including the “substantial ef- 
fect on commerce” standard. Even so, everyone began to accept the idea 
that “noneconomic” activity that is too attenuated to affect interstate com- 
merce is outside the bounds of Congress’s authority (i.e., not “substantial” 
enough). That meant, however, that virtually everything else must be in- 
side the bounds of that authority. 

The Court reinforced this idea in its recent decision dealing with mari- 
juana, Gonzales v. Raich (2005).”! In Raich, the Court relied on Wickard in 
upholding the federal government’s power to prosecute individuals who 
grow their own medical marijuana pursuant to state law, without selling 
or distributing it in any way or placing it at any point in the channels of 
interstate commerce. The Court stated that Wickard “establishes that 
Congress can regulate purely intrastate activity that is not itself ‘“commer- 
cial’, in that it is not produced for sale, if it concludes that failure to regu- 
late that class of activity would undercut the regulation of the interstate 
market in that commodity.” [545 U.S. at 18.] In a concurring opinion in 
Raich, Justice Scalia stated his agreement that Congress could prohibit 
intrastate growing and use of marijuana, because Congress “could rea- 
sonably conclude that its objective of prohibiting marijuana from the in- 
terstate market ‘could be undercut’ if those activities were excepted from 
its general scheme of regulation.”** Because the home-grown marijuana 
was usable in interstate commerce (even if not in fact used), Congress’s 
regulation of it was necessary and proper as an incident of its federal 
regulatory scheme under the Controlled Substances Act. 

In NFIB v. Sebelius, however, several Justices again demonstrated a 
desire to find a “limiting principle” for the Commerce Clause—apparently 
to ensure that Americans are not someday compelled to buy (or, even 
worse, to eat) broccoli. 


C. The Commerce Clause in NFIB v. Sebelius 


In analyzing the ACA’s individual mandate, the Chief Justice did not fol- 
low the framework of prior precedents and their repeated reliance on the 
“substantial effects” analysis. Instead, he reasoned that there is a funda- 
mental difference between “activity” and “inactivity.” His basic analysis 
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is that in order for Congress to regulate, there must be an activity that 
is ongoing. Through that lens, he focused on the issue of a specific indi- 
vidual being asked to buy health insurance and decided that there was no 
“activity” being regulated. Justice Ginsburg’s dissent, in contrast, would 
have analyzed the question through the lens of the entire market—as was 
done, for example, in Wickard and in Raich. 

The fear that the Chief Justice and the dissenters embraced in their 
opinions is the notion that without imposing this type of limiting prin- 
ciple on the Commerce Clause, there are essentially no limits on what 
Congress can do. That fear, in turn, gives rise to one of our favorite ex- 
changes in the Court, both at the oral argument and otherwise, which is, 
of course, “the broccoli horrible” (to use Justice Ginsburg’s description 
of it). This is the notion that Congress will suddenly insist that everyone 
start buying broccoli and then, having done so, will probably go the extra 
mile and insist that we actually eat the broccoli that we are required to 
buy—and we all know that, once that happens, everything we hold dear 
in life is jeopardized. 

So that is the fear, and because of it the Justices must avoid the broc- 
coli horrible. In order to do that, they must devise a limiting principle; 
here, they identify “inactivity” as that limiting principle. 

Justice Ginsburg, we think rightly, takes the Chief Justice and four 
dissenters to task on this on two counts. First, as noted, she takes an “en- 
tire market” perspective, as reflected in prior Court precedents, and sees 
no dearth at all of “substantial effects” on interstate commerce when 
individuals elect not to purchase insurance yet do, inevitably, wind up 
needing healthcare services down the road—which they often cannot 
afford in their uninsured state. In other words, she believes the Chief 
Justice and the other dissenters have chosen an odd way to look at the 
issue by focusing on particular individuals and not on the actual problem 
that Congress was regulating; and as a result of framing the issue in this 
odd way, they reach an odd answer. Second, she said, even following the 
notion of “activity” or “inactivity” as a framework, why isn’t the relevant 
“activity” the active use of self-insurance? 

Particularly striking was the dissenters’ attack on that argument, as 
their rebuttal is essentially to say that if “active in the self-insurance mar- 
ket” constitutes an activity, then that is mere “word play.” In all serious- 
ness, that is what lawyers live for. On some level, all we do is wordplay, 
so that is hardly a criticism of any sort. At any rate, Justice Ginsburg’s 
view seems far more aligned with Supreme Court precedent, including 


EBSCOhost - printed on 2/22/2022 7:28 PM via UNIVERSIDAD SAN SEBASTIAN CHILE. All use subject to https://www.ebsco.com/terms-of-use 


22 CARTER G. PHILLIPS AND STEPHANIE P. HALES 


Wickard and its holding that the farmer growing wheat for his own fam- 
ily instead of purchasing it from the commercial market (i.e., his activity 
of “self-feeding”) affected the entire market because of the market con- 
ditions at the time; in the same way the individual who does not purchase 
health insurance (i.e., who engages in “self-insuring”) affects the entire 
health insurance market because of how that market operates. (There are, 
in fact, a number of ways in which the health insurance market is nothing 
like, for example, the broccoli market.) 

In any event, it is rather stunning, given the history of Commerce 
Clause jurisprudence—including the long-standing Wickard, the more 
recent Raich, and a host of other cases—that the Court would have struck 
down the individual mandate on Commerce Clause grounds. Even more 
surprising in some ways is that the Chief Justice felt the need to write 
an opinion on the Commerce Clause even though he—and a majority of 
the Court—upheld the individual mandate based on the taxing authority 
of Congress. Essentially, the Chief Justice’s articulated position is that 
he had to decide the Commerce Clause issue, because if he had not, his 
reading of the statute would have been that the mandate “penalty” was 
not really a tax; thus, it was only in order to “save” the law under the 
Constitution that he was required to read the provision in a way that he 
would not otherwise have read it. Therefore, he had to decide the Com- 
merce Clause issue. 

Any student of the Court, and likely many casual followers, knows 
that by and large the Court does not reach out to decide a difficult consti- 
tutional issue when there is an easier way to get to the result. Chief Jus- 
tice Roberts’s detailed Commerce Clause opinion, therefore, strikes us 
as at least unpersuasive—as does his reasoning on why he had to engage 
in that analysis in this particular instance. 


D. Potential Implications 


With the decision on the books, including the Chief Justice’s Commerce 
Clause analysis, the question then is: What will the impact of the Com- 
merce Clause be in the future? Will the Court continue to draw this par- 
ticular line of “activity” vs. “inactivity”—and, if so, how much influence 
will it have on future reform? 

Potentially, this decision might not change much as a legal matter, 
because Wickard and Raich remain on the books. Moreover, as the dif- 
ferent opinions in NFIB v. Sebelius show, the difference between “inac- 
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tivity” and “activity” can be a matter of description in many ways. As 
a practical matter, too, this decision potentially might not change much, 
because it appears, as discussed below, that Congress can do this type 
of legislating whenever it wants, as long as it uses its taxing authority 
instead of the Commerce Clause. 

Ultimately, our guess is that the Commerce Clause aspect of this deci- 
sion likely will have more impact outside the healthcare area than inside 
it, because other issues will raise Commerce Clause questions, and there 
is now more vitality to the Commerce Clause challenges, or so it seems. 


The Taxing Authority: Distinctions That Only 
Lawyers Can Love 


While the Court’s decision in NFIB v. Sebelius seeks to impose a limit- 
ing principle on the Commerce Clause, it simultaneously affirms Con- 
gress’s taxing authority rather strongly. The decision contains a clear 5 
to 4 ruling that the individual mandate resides within the scope of Con- 
gress’s taxing authority and therefore is constitutional. Indeed, even the 
four dissenters never argue that the mandate would fall outside of Con- 
gress’s taxing power; instead, they argue that Congress did not, in this 
case, make it a tax (because Congress consciously called it a “penalty” 
instead). 

Congress did, after all, describe the consequences of noncompliance 
with the mandate in numerous places throughout the ACA—and every 
one of them describes it as a “penalty”; even so, the “penalty” is codified 
in the Internal Revenue Code and enforced by the Internal Revenue Ser- 
vice. Further, individuals with income below the federal income tax filing 
threshold are exempt from the penalty, and the mechanism for reporting 
compliance with the mandate (or for paying in the case of noncompli- 
ance) is, in fact, a person’s tax returns. In that sense, the “penalty” has, as 
Chief Justice Roberts reasoned, at least some indicia of a tax. 

The other twist, of course, is that Chief Justice Roberts decided that 
this is both a tax and not a tax. This conundrum arises because of the tax 
Anti-Injunction Act (AIA) issue raised in this case. Under the AIA,” 
it is not within a federal court’s authority to enjoin taxes before they are 
collected. As the ACA cases wound their way through the courts of ap- 
peals, the Fourth Circuit ruled that the individual mandate “penalty” was 
actually a tax, and further that the AIA was a jurisdictional provision 
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that deprived courts of subject-matter jurisdiction to consider the con- 
stitutionality of the mandate until after the penalty had actually been 
assessed against a party.*4 In granting certiorari in NFIB v. Sebelius, the 
Court added a Question Presented specifically to address this AIA argu- 
ment. Several amici supported the analysis of the Fourth Circuit, arguing 
to the Court that the AIA is jurisdictional and therefore would bar the 
Court from considering any challenge to the individual mandate until af- 
ter collection of a penalty—which, these amici argued, would necessarily 
be a “tax.” Others contended either that the penalty was not a tax (such 
that the AIA did not apply at all) or that even if the penalty were a tax, 
the AIA is not jurisdictional (meaning that the Court could choose to 
address the constitutionality of the penalty even if the AIA applied to it). 

The Court, for its part, held that the penalty is a tax but that this was 
not a problem for AIA purposes, because although the “label” of a pen- 
alty cannot control whether the payment at issue is a tax for purposes of 
the Constitution, it can—and, the Court held, does—control the determi- 
nation of whether the AIA applies. In other words, the Court reasoned 
that Congress did not want this payment to be a tax for purposes of the 
AJIA’s statutory bar on courts’ consideration of lawsuits seeking to enjoin 
taxes, but it would be perfectly happy to have this payment be a tax in 
order to have its statute (i.e., the ACA and its individual mandate pro- 
vision) upheld. One could argue in criticism, of course, that this is just 
mere wordplay again. We might respond here, though, that this is not 
much of a criticism, because so much of what lawyers do could be char- 
acterized, at the end of the day, as mere wordplay. We concede, though, 
that this likely is a distinction that only a lawyer can love. So for the doc- 
tors, nurses, teachers, and all other nonlawyers out there, we apologize 
for the legal profession’s overreaching in this context (although not for 
our loving it). 

In any event, the main point is that the Court seems convinced that 
the taxing authority under the Constitution extends well beyond the 
Commerce Clause authority, and further that the individual mandate 
“penalty” falls squarely within it. Going forward, then, it does seem that, 
to the extent that Congress wants to continue to be active in this area, it 
has a fairly easy pathway to get where it wants to go. There is one caveat, 
though; the Chief Justice did state that at some point taxing can become 
“coercive,” and in that context will be regarded again as a penalty. How 
far does that go? Well, that takes us back again to the wordplay and line 
drawing that lawyers embrace. We all know that the task of answering 
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“How much coercion is too much coercion?” creates litigation, so we 
warmly thank the Court for that as they and we go forward from here. 


The Medicaid Ruling: Knowing “Coercion” When We See It 


The Court’s “coercion” line-drawing exercise becomes even more in- 
teresting in the context of ACA’s Medicaid expansion provisions and, 
indeed, in the context of “cooperative federalism” more generally. This 
ruling was, to be frank, astonishing to us, all the more so given that seven 
Justices signed onto it. Never before had any majority of the Court, let 
alone a 7-to-2 majority, held that a statute enacted by Congress under 
the taxing and spending authority was unconstitutional because it was 
an overly “coercive” financial inducement vis-a-vis the states. The Court 
has, of course, held that Congress has impermissibly “< 
a state’s legislative or administrative apparatus for federal purposes,” 
but those rulings were distinct from a holding under the Spending Clause 
that Congress has used federal “financial inducements to exert a ‘power 
akin to undue influence.’ ”*° In other words, while the Court has long rec- 
ognized that federal Spending Clause legislation potentially could offer 
incentives so coercive that “pressure turns to compulsion,”?” the Court 
had never, prior to NFIB v. Sebelius, held that this actually had happened. 

To take a step back, Medicaid is a program jointly administered by the 
federal government and the states, which provides healthcare coverage 
to certain low-income individuals. The federal government sets certain 
rules that apply to all Medicaid programs nationally, and the states can 
receive federal matching funds if they agree to abide by those federally 
established rules in setting up their own state Medicaid programs. These 
rules include certain eligibility criteria—i.e., standards for which indi- 
viduals qualify for Medicaid coverage. Since its initial enactment in the 
mid-1960s (through the same legislation that created the Medicare pro- 
gram), Congress has from time to time amended the federal rules that 
apply to Medicaid, including those concerning eligibility.” The Medicaid 
statute itself states that Congress has reserved the “right to alter, amend, 
or repeal” any provision of it.” Further, state participation in Medicaid 
is voluntary; a state can either accept the federal rules for the program, 
agree to follow them, and take the federal funding associated with such 
acceptance, or reject the Medicaid rules and in so doing reject the associ- 
ated federal funding. Since 1982, when Arizona became the last state to 


commandeered’ 
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sign up for this offer from the federal government, all states have partici- 
pated in Medicaid. 

ACA’s Medicaid expansion provisions once again updated the federal 
eligibility standards applicable to the program, requiring that each state 
Medicaid program must, beginning in 2014, extend Medicaid eligibility 
to all individuals up to 133 percent of the Federal Poverty Level (FPL). 
To encourage states to accept this eligibility expansion, the law provides 
that the federal government will pay for 100 percent of the expansion 
costs through 2016, with that federal share then decreasing gradually 
yet slightly, ultimately to cover no less than 9o percent of those costs in 
2019 and thereafter. The ACA further provides that if a state chooses 
not to get onboard with this expansion, then the law permits—although, 
notably, does not require—the Secretary of Health and Human Services 
to deprive that state of all Medicaid funding in the future (not just the 
“expansion” funding). So the question was, once again, is that unconsti- 
tutionally “coercive”? 

Uses of Congress’s taxing and spending authority occur regularly and 
frequently; the entire entitlement program concept is based on this idea, 
and all cooperative programs rest on the basic premise that “Congress 
may attach appropriate conditions to federal taxing and spending pro- 
grams to preserve its control over the use of federal funds.”*° In a case 
decided about twenty-five years ago, South Dakota v. Dole,*! the Court 
considered a challenge to a provision in the Federal Highway Act in which 
Congress required states to increase their minimum drinking age limits 
as a condition of receiving some portion of federal highway funds. The 
Court upheld that provision as “encouragement” to states rather than “co- 
ercion,” stating in essence that while there may be some point at which a 
federal law’s financial inducement under the Spending Clause becomes 
“coercive” beyond the bounds of constitutional permissibility, such was 
not the case there. 

Many years passed, and the Court never held that financial conditions 
attached to Spending Clause legislation amounted to “coercion” of the 
states. Frankly, everybody seemed to assume that whatever meaning that 
dictum may have had, it had lost all practical meaning because there had 
been too many statutes in the past that seemed to cross the line into “co- 
ercion” but had never been subject to serious question. But here in NFIB 
v. Sebelius, the Court struck down the Medicaid expansion provisions of 
the ACA, 7 to 2, stating that this expansion “accomplishes a shift in kind, 
not merely degree”*’ and that, even though the amount that the states are 
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being asked to contribute is quite small—i.e., nothing at all in the short 
term and no more than 10 percent in the long term—the Chief Justice 
wrote a fairly colorful line equating the expansion provisions with “a gun 
to the head”? and stated that “‘Your money or your life’ is a coercive 
proposition, whether you have a single dollar in your pocket or $500.”*4 
In other words, even if it’s only a dollar in your wallet, “your money or 
your life” is still your life, and so that command is coercive. 

That metaphor may prove too much, however. While many states did 
not like the idea of expanding their Medicaid rolls to this degree (or 
kind, in the Chief Justice’s view), we do not think that any state really felt 
as though there was a gun put to its head as a consequence of these pro- 
visions, particularly because the statute did not even require that states 
passing on the expansion funds would necessarily be in a position where 
they actually would lose all existing Medicaid funding—the law merely 
gave the Secretary discretion to terminate funding. Nonetheless, with 
Justices Breyer and Kagan joining the four conservatives and the Chief 
Justice, the Court struck down the expansion provisions on the ground 
of excessive coercion. On the other hand, with that decision made, a dif- 
ferent majority of five Justices—the four liberals and the Chief Justice— 
agreed that the remedy for this violation would be a narrow one. Rather 
than striking down the entire statute on the ground of the constitutional 
infirmity, they held that the expansion effectively would be “optional” for 
states. Each state could decide whether to expand its eligibility rules up 
to the ACA’s requirements; those that did so could receive the increased 
federal funding provided for under the law, whereas those that did not 
would lose out on that slab of new money, although the rest of their exist- 
ing Medicaid entitlement would not be in jeopardy as a consequence.* 

Again, you have to love the Court. (Or at least we do.) “Coercion” is 
not a concept that is self-defining. So for people who make a living in this 
context, where wordplay really does count, this is a great decision. For 
purposes of healthcare policy moving forward, however, and how to re- 
form Medicaid and virtually every other entitlement program, this could 
be a bit of a nightmare, even if only because the contours of the conse- 
quences remain uncertain. This is true not just for Medicaid and other 
healthcare programs, but also for any program based on cooperative fed- 
eralism. In each context you will have the whole analysis of what the next 
steps will be and the question, at what stage do those steps become too 
coercive to pass constitutional muster? Policymakers and also Congress 
will have to be aware of that going forward. 
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As a practical matter, the Department of Health and Human Services 
has strongly encouraged states to accept the ACA Medicaid expansion 
provisions and funding, and has told the states that there is no “dead- 
line” by which they must declare whether they will do so or not. Thus, 
their status remains uncertain and in flux. Even so, several states have 
announced decisions or declared their intent regarding the expansion 
(and a number of Washington-based think tanks have compiled charts 
and interactive websites detailing the status of such decisions and decla- 
rations).*° As of April 1, 2013, more than half of the fifty states and the 
District of Columbia have announced that they are expanding or leaning 
toward doing so; notably, a number of these are states with Republican 
governors or states that vocally opposed the Medicaid expansion, includ- 
ing some that joined the multistate lawsuit against it. Perhaps the Court 
was right then, that this financial inducement is “coercive”—if, that is, 
“coercive” means the offer is simply too good to refuse, even when it is 
optional. 


The Court’s analysis in NFIB v. Sebelius has already inspired countless 
pages of commentary on its meaning both now and moving forward—for 
the ACA, for healthcare reform more generally, and for Supreme Court 
jurisprudence and even judicial behavior more broadly. The case and de- 
cision have been compared to Bush v. Gore, for example, in terms of a 
highly publicized case involving a high-profile issue affecting the presi- 
dent, the Congress, the states, and the public at large. Many commenta- 
tors have focused on Chief Justice Roberts: Did he view this decision as 
definitional to his legacy as Chief Justice? Did he switch his vote at the 
last minute? Was he strategic in setting out his constellation of views in 
this case, rather than sincere in his argument? 

For our part, we have difficulty psychoanalyzing the Chief Justice in 
terms of how he came out in this particular case. Part of the problem 
likely is as much a function of timing as anything else. This case was 
argued at the end of March, and the Court has an unbending rule that all 
cases for each Term conclude by the end of June. That rule compressed 
the decision-making process extraordinarily. To suggest a sort of stealth 
strategic approach on the Chief Justice’s part, an almost Machiavel- 
lian approach as some describe it, seems to require a lot of “plotting” in 
a fairly short period of time, as opposed to the Chief Justice’s simply 
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concluding at the end of the day that he thought the statute really was 
constitutional,and should be upheld, then trying to develop the best ra- 
tionale that he could to justify it and from there (if you accept the insider 
reports) trying to convince at least Justice Kennedy to go along with it. 
That seems to be a perfectly plausible way of thinking about the situation 
and the ultimate disposition by the Court, although of course we have no 
way of knowing. 

Ultimately, this case, like Bush v. Gore, focuses attention on the Court 
in a way that may be horribly misleading, because 99 percent of the 
Court’s work deals with complex ERISA questions, environmental is- 
sues, or other problems that nobody sees or pays much attention to, let 
alone understands. Those issues are probably where the Court is at its 
best, although the high-profile cases, including this and, to take another 
example, the same-sex marriage cases argued nearly exactly one year af- 
ter the oral arguments in NFIB v. Sebelius, shine a spotlight on the Court 
that inspires legalese-infused public debate and discussion. Whether 
this spotlight is healthy for the Court or for the public is itself subject to 
debate and differing views, which we will not attempt to address here. 
We will conclude only by saying that with its many remarkable elements 
and powerful impact on a landmark piece of healthcare reform legisla- 
tion, NFIB v. Sebelius is a critical decision for health policy makers and 
for anyone concerned with or interested in the line-drawing exercises 
through which the Court continues to check and balance the contours 
of Congress’s authority. These may be distinctions that only lawyers can 
love, but they nevertheless affect us all. 


Notes 
1.567 U.S. , 132 S. Ct. 2566 (2012). 
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various provisions, including the Independent Payment Advisory Board and the 
excise tax on medical devices. 
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CHAPTER TWO 


Federalism, Liberty, and Risk in 
NFIB v. Sebelius 


Aziz Z. Huq 


Introduction 


n the end, the market had it wrong. On June 28, 2012, Intrade esti- 

mated a 70 percent-plus probability that the individual mandate com- 
ponent of the Patient Protection and Affordable Care Act (PPACA or 
the Act)! would be invalidated. Reporting the decision’s publication, 
CNN ran a banner proclaiming invalidation for several minutes before 
switching content. But if the decision in National Federation of Inde- 
pendent Business (NFIB) v. Sebelius? was a shock to mainstream media, 
it was no less surprising to constitutional scholars. Once its fragmented 
opinions had been assembled, the decision turned out not to flow simply 
from earlier precedent. To the contrary, the decision overruled no Su- 
preme Court precedent and has ambiguous downstream consequences for 
legal doctrine. Its place in constitutional history is accordingly a puzzle. 

This essay offers an account of how NFIB fits into constitutional tra- 
dition. I argue that the NFIB Court’s reasoning takes root in profound 
(if poorly specified) first-order normative principles about the appropri- 
ate role of the federal government, rather than arising from the lawyerly 
paraphernalia of precedent, rules, and syllogistic reasoning. To this end, 
I make two claims—one negative, the other positive. The first concerns 
federalism. The NFIB decision superficially turns on the relationship of 
the federal government to the states, and so reflects judicial calibration 
of an appropriate “federal balance.”? Federalism, of course, has been a 
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central term of American political contention since the 1790s.* By the 
late twentieth century, “federalism” was invoked most often as a talis- 
man against federal regulation, and as a way to favor state autonomy.’ 
On a superficial reading, NFIB seems to advance that decentralizing vi- 
sion of federalism. But I argue that federalism explains very little of its 
outcome. Examination of its central holdings suggests that the Court left 
the federal balance largely untouched. 

Second, in lieu of federalism, I suggest that a dyad of opposing 
values—liberty and risk—animates the Court’s ruling. The first half of 
this pair is familiar; claims about liberty figured large in debates about 
the PPACA.° It was less frequently observed in those debates that many 
species of risk management by the state limit some sort of “liberty” 
as a cost of spreading or mitigating risk. The ensuing trade-offs impli- 
cate questions about when individuals should bear the costs of diffus- 
ing shared risks. While framed as a case about constitutional law, the 
NFIB opinion is, in my view, better glossed as a function of the Justices’ 
normative judgments about the permissible domain of risk-liberty equi- 
libriums the federal government can strike. It is, in other words, about 
which risk—and whose risks—the government may appropriately share, 
and conversely who must be cast to the vicissitudes of chance. 


The PPACA 


In an obvious sense, the PPACA concerns risk and how we manage it. 
Unique among wealthy democracies, the pre-PPACA United States pos- 
sessed no “guaranteed health coverage for all (or virtually all) citizens or 
measures to contain costs at a high level of aggregation.”’ Consequently, 
nearly 87 million people were without insurance in the United States at 
some point between 2007 and 2009. Further, forty-five thousand working- 
age Americans died annually due to underinsurance.® This is hardly a 
surprise. In a market-dominated system, competition predictably drives 
insurers toward actuarially fair pricing, by which individuals must pay 
in line with the risks they represent regardless of their ability to do so.? 
Growing economic inequality since the 1970s has inevitably cashed out 
as more uneven distributions of healthcare coverage." 

Despite these high social-welfare costs, serial attempts at healthcare 
reform since the Truman presidency have foundered in a “policy trap”: 
“TA]n increasingly costly and complicated system .. . satisfied enough of 
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the public and so enriche[d] the health care industry as to make change 
extraordinarily difficult.”!! A combination of tax subsidies for employer- 
provided insurance, “universal” benefits such as Medicare, and some 
measure of “welfare” such as Medicaid left uninsured “a mostly low- 
income population with no coherence, organization, or political power.” ? 
Given this policy dynamic, it was somewhat remarkable reform occurred 
at all. 

Even if political constraints did not in the end foreclose reform via 
conventional legislative tools, they nonetheless shaped it. The PPACA 
is thus modest along two salient dimensions. First, the Act focused on 
underinsurance, not cost containment. Second, it made no attempt to re- 
cast the existing patchwork of private and public healthcare coverage. It 
instead accepted and broadened existing founts of coverage. As a result, 
many dysfunctional elements remain, such as the regressive tax expen- 
ditures on employer contributions for medical insurance. These cost the 
federal government about $177 billion in 2011.1! 

At its core, the PPACA expands or amends three longstanding ele- 
ments of American healthcare provision.'* First, roughly 60 percent 
of working-age Americans have been until now covered by employer- 
sponsored health insurance.'° The Act largely exempts this large-group 
market from new regulations. It does require employers with more than 
100 personnel to provide “minimum essential coverage” by 2014.!° The 
large-group market, though, is already heavily regulated by the national 
government in order to redistribute risk. The Health Insurance Portabil- 
ity and Accountability Act prohibits group health plans from discrim- 
inating on the basis of health factors respecting eligibility, benefits, or 
premiums.” Interestingly, this federal nondiscrimination rule injects risk 
spreading into market provision of health insurance. At the same time, it 
is not (to date) politically controversial. 

Second, approximately a fifth of the public is covered by federal statu- 
tory programs such as Medicare or Medicaid.'* The Act “made no fun- 
damental changes to Medicare,”! but its changes to Medicaid catalyzed 
public and judicial attention. Medicaid is a cooperative federalism pro- 
gram. Medicaid is jointly funded by the states and the federal govern- 
ment, although precise coverage definitions vary by state.*° States submit 
a “State Plan” to the Secretary of Health and Human Services for au- 
thorization.*! Until the PPACA, the plan had to cover a series of defined 
groups, including the elderly, disabled, blind, pregnant, and children.*? 
The PPACA is the fifth statutory expansion of Medicaid,” and adds a 
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new mandatory category to state plans as of 2014. This new category 
comprises all citizens and legal residents with incomes up to 133 percent 
of the federal poverty line.” It will add to Medicaid largely “non-elderly, 
non-disabled, low-income single adults or couples without children.”*> 
The federal government provides full funding for the first three years of 
this expansion, gradually reducing its contribution to a floor of 90 per- 
cent in 2020.*° Under long-standing language in Medicaid’s organic stat- 
ute, the Secretary of Health and Human Services may cut some or all of 
a state’s Medicaid funding if it fails to comply with certain obligations.” 

The final and least functional element of the healthcare landscape is 
the small-group and individual market. It is here that the PPACA does 
most of its work. As many readers will know, it introduces a suite of mea- 
sures designed to expand and render accessible the private market for 
health insurance. To this end, it imposes, inter alia, minimum essential 
coverage and community-rating rules on insurers; a mandate on states 
to create insurance exchanges to facilitate consumers’ purchases; and an 
“individual mandate” on lawful U.S. residents and citizens. With excep- 
tions, the individual mandate provision requires any lawfully present 
person who lacks a defined quantum of minimum coverage as of 2014 to 
pay an escalating series of “penalt[ies]” (or “shared responsibility pay- 
ments.”)*® Through these measures, the PPACA aims to nudge insurers 
to expand some coverage to the most needy, while preventing healthy 
individuals from exiting the insurance pool. The net intended result is a 
broad, diverse, and actuarially secure risk pool. 


The Legal Challenges 


Within minutes of the PPACA’s enactment, states, individuals, and em- 
ployers filed suit challenging the Act.” The challengers, their counsel, 
and supporters drew substantially from President Obama’s Republi- 
can Party and Tea Party opposition.*” At the same time, the litigation 
marked a startling public volte-face for a Republican Party that in 2008 
proclaimed (in a party platform no less) that “[j]udicial activism is a 
grave threat to the rule of law because unaccountable federal judges 
are usurping democracy.”*! In effect, elements of the Republican Party 
treated the federal courts as another stage in the federal legislative pro- 
cess on healthcare reform—one step beyond bicameralism and present- 
ment. Whatever other long-term effects the case has, its first consequence 
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was thus bipartisan ratification of the federal bench as the Tocquevillian 
cockpit for resolution of divisive national policy questions.*” 

The federal courts, however, are not mere extensions of Congress. Inter- 
est groups well positioned to influence elected officials are not necessarily 
capable of persuading judges. Law and politics are distinct mechanisms 
for the exercise of power in the United States. Different resources —fiscal 
and ideological—matter. In Congress, so-called big business, as repre- 
sented by, say, the Chamber of Commerce, often prevails. In the courts, 
employers did not fare so well—their challenge to the PPACA’s employer 
mandate fizzled.’ After divergent results in various federal courts of ap- 
peals,* it was the challenges to the individual mandate and the Medicaid 
expansion that made it to the Supreme Court.* It was states and self- 
declared mavens of liberty who seemed to have caught the Court’s ear, 
not big business. 

The bottom line of the ensuing decision is this: the Court upheld both 
the individual mandate and the Medicaid expansion but invalidated the 
federal government’s power to punish states’ failure to expand Medicaid 
by withholding all Medicaid funds.*° All parts of PPACA went into ef- 
fect, but the federal government lost a stick to punish recalcitrant states. 
That simple result, however, obscures complex details. Across 193 pages 
of the U.S. Reports, nine Justices filed four interlocking, overlapping, and 
antinomic opinions—an opinion “for the Court” by Chief Justice Roberts 
(joined in places by Justices Breyer and Kagan); a partial concurrence by 
Justices Ginsburg and Sotomayor (also joined in places by Breyer and 
Kagan); a joint dissent from Justices Scalia, Kennedy, Thomas, and Alito; 
and a short solo dissent from Justice Thomas. Discerning the legally bind- 
ing “holding” of the case requires some parsing to discern the narrow- 
est ground of decision to which a majority of Justices subscribed.’ But 
setting aside some important technicalities not relevant to the present 
argument, it can plausibly be said that the opinion rests on three central 
questions: (1) Is imposition of the individual mandate within Congress’s 
Article I power to regulate commerce? (2) Alternatively, is it within Con- 
gress’s power to tax for the general welfare? And (3) Does the Medicaid 
expansion violate the constitutional principle of federalism enshrined 
in the Tenth Amendment to the Constitution? Briefly, the answers are 
probably not, certainly yes, and somewhat. 

To begin with, the Chief Justice and the joint dissent reasoned that the 
Commerce Clause—long the most important repository of federal regula- 
tory authority—could not underwrite the individual mandate.** Accord- 
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ing to the Chief Justice, the federal government has no Commerce Clause 
power to mandate insurance purchases by otherwise healthy individuals, 
even if they are likely to need coverage later. Previous cases, however, 
had permitted regulatory extrusions beyond the Commerce Clause’s 
scope in light of Congress’s supplemental power to enact “necessary and 
proper” additions to comprehensive federal regulatory schemes.’ The 
mandate was fairly plainly a necessary element to the general scheme of 
healthcare regulation. Roberts, however, rejected this possibility by stat- 
ing that Congress’s authority under the Necessary and Proper Clause did 
not encompass “any great substantive and independent power[s]” such as 
mandating the execution of a contract where none previously existed.*° 

A different coalition of five Justices, again with the Chief Justice pen- 
ning the crucial opinion, then sustained the individual mandate as a 
valid exercise of congressional taxing authority.*! Roberts semaphored 
that such authority had limits: a tax tipped over into an impermissible 
“mere penalty” when it eviscerated the individual’s “lawful choice to 
do or not do a certain act.” Quite when this happens, Roberts declined 
to specify. 

The final element of the decision concerned the Medicaid expansion. 
Again, Chief Justice Roberts’s opinion is useful taken as the disposi- 
tive guide. Until 2012, the Court had placed only modest restraints on 
the federal government’s power to impose conditions on grants to the 
states. These largely pertained to the clarity of conditions.** This rule 
treated states as capable bargaining partners, but policed federal shading 
on statutory deals via a clear notice requirement for conditions that im- 
pinged on states’ autonomy over policy decisions or states’ budgets. The 
notice rule found additional justification as a means of fostering demo- 
cratic accountability; it lowered the cost to voters of ascertaining when 
a given rule was mandated by state or federal law. Under these prec- 
edents, the Medicaid expansion seemingly presented no constitutional 
worry. States have been on notice since the program’s inception of Con- 
gress’s unfettered “right to alter, amend, or repeal any provision” of the 
Medicaid statute. Nor was there much doubt which level of government 
should be held accountable for “Obamacare.” 

But Chief Justice Roberts’s opinion ignored the notice rule. He first 
said that the statutory reservation of authority to change Medicaid could 
not possibly mean what it said. Instead, Roberts asserted, the Medicaid 
expansion was “a shift in kind, not merely degree,” between what the 
Court described elsewhere in the opinion as “old” Medicaid and “new 
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Medicaid.”*° The new program, he explained, “is no longer a program to 
care for the neediest among us, but rather an element of a comprehensive 
national plan to provide universal health insurance coverage.”*’ Citing 
the magnitude of Medicaid spending as a proportion of state’s budgets 
(about a fifth), Roberts proclaimed that the power to withdraw all Med- 
icaid funding for failure to participate in the 2011 expansion was a “gun 
to the head” and “economic dragooning that leaves the States with no 
real option but to acquiesce.” Again without specifying any analytically 
crisp rule, he held that the power to withdraw all Medicaid funding was 
unconstitutionally coercive and therefore could not be exercised.” 


Estimating the Footprint of NFIB v. Sebelius 


Not since the New Deal has the Court seriously grappled with the con- 
stitutionality of a major federal social program.*° So anticipation of the 
decision ran high. But the decision’s immediate footprint, measured as a 
matter of constitutional doctrine or public policy, was faint. The Court 
overruled no earlier precedent, even though it had previously issued 
rulings upholding sweeping New Deal and post-New Deal regulatory 
programs. To the chagrin of commentators who hoped the Court would 
retrench federal power back to pre-New Deal contours, only Justice 
Thomas even hinted at a desire to go that far, and then in a conspicuously 
lonely dissent.>! 

As to the cash value of NFIB’s new rules, the decision casts no ex- 
isting federal program into constitutional peril. The leading legislative 
proposal that would face potential constitutional objections under the 
decision is the proposal to substitute mandatory individualized retire- 
ment accounts for Social Security— an idea typically offered by right- 
of-center politicians and think tanks.°* Even with respect to Social Secu- 
rity privatization, the ironists should hold their guffaws: It is not hard to 
imagine that any now-unconstitutional mechanism could be replicated 
with well-designed tax incentives. 

Perhaps more consequential is the absence of any litmus test for as- 
certaining what constitutes an impermissibly coercive exercise of fed- 
eral spending. This means there is no way to predict when any change to 
conditional spending efforts, including other elements of the PPACA’s 
amendments to the Medicaid statute, may risk invalidation. Judicial re- 
fusal to elaborate a clear rule leaves legislative drafters at sea. Because 
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legislators must labor under the burden of large ambiguity as to whether 
their compromises will hold, some otherwise viable deals will not be 
made. Some states will not benefit from sought-for federal spending be- 
cause they fear a “heckler’s veto” by other litigious states. When legislation 
does emerge, it is likely be delayed and impeded by judicial challenges, 
frittering away federal dollars on lawyering in lieu of social goods. Iron- 
ically, the Chief Justice has elsewhere railed against rules that create 
open-ended uncertainty.” 

In sum, the NFIB presents something of a mystery. It does not break 
from, or even really extend, past precedent. It impacts no federal pro- 
gram other than the PPACA immediately—and then only at the margin. 
At best, its most short-term consequences flow from the absence of a 
clear rule at certain junctures of the decision, and not the prohibitory 
content of its announced rules. How can we account for such an opinion? 
In what follows, I offer an account of its immanent logic, that is, the first- 
order normative principles that best fit the Court’s judgment. To begin 
with, though, we must examine and eliminate the most obvious explana- 
tion for the decision—federalism. 


Federalism as Faux Ami 


The Court typically frames questions about the scope of federal power 
as a matter of federalism—that is, the balance of authority between 
several states and the national government. Vigilant policing of the outer 
boundaries to Congress’s power is underwritten by the Court’s percep- 
tion that wayward federal lawmakers have only fragile incentives to honor 
states’ interests on Capitol Hill.** At first blush, the Medicaid holding— 
framed initially by litigators in terms of states’ rights and the Tenth 
Amendment—seems squarely a function of judicial recalibration of the 
federal-state balance. 

Yet this moves too quickly. In my view, none of the main elements of 
NFIB are well explained by federalism concerns. To see this, we need to 
take each holding in sequence. As a threshold matter, neither the Com- 
merce Clause nor the taxing power rulings have any clear effect on the 
scope of state regulatory authority. At best, the Court preserved a domain 
of state authority over mandatory purchases and capped one species of 
taxation. It is hard to see much practical significance in either holding. 
On the one hand, it is difficult to conjure up state mandatory-purpose 
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laws that have free rein now in light of the Commerce Clause holding. 
But what good is fencing off a domain of independent state authority 
if it scarcely sees usage? In any case, it will often be feasible to reframe 
impermissible federal interference with inactivity as valid regulation of 
an activity. Consider, for example, the PPACA individual mandate. Had 
it been invalidated, Congress could—partisan politics permitting—have 
rewritten the law to mandate receipt of healthcare on the possession of 
continuing adequate insurance coverage. Close, if not perfect, substi- 
tutes are thus often available when the constitutional bar on federally 
mandated purchases kicks in. On the other hand, the Court’s constraint 
on the taxing power matters only so far as it protects states’ purses by re- 
ducing the “crowding out” effect of federal taxes.* But even if the Court 
limited federal taxes on activities, it did not address income or capital 
taxes. Any effect on federal crowd-out of state taxes from NFIB will con- 
sequently be de minimis in character. 

Additionally, there is less federalism “bite” in NFIB’s conditional 
spending holding than first appears. Indeed, the Court’s holding may 
even diminish states’ latitude to strike beneficial bargains with the fed- 
eral government. After NFIB, the federal government must be leery of 
entering into long-term cooperative federalism programs pursuant to 
which states develop implementation apparatuses. It must rationally an- 
ticipate being locked into such relationships on judicially specified terms. 
At least in some cases, Pareto optimal deals may not be struck because 
of this uncertainty. Some states will lose out because beneficial coopera- 
tive federal programs will not be created or expanded. 

The Court’s claim that states were “coerced” also conceals analytic 
confusion. In other constitutional cases, the Court tends to disparage in- 
dividual claims of coercion.*® As a result, it has developed no definition 
of individual coercion. In NFIB, an inchoate, haphazard concept of in- 
dividual coercion is transposed mechanically to an anthropomorphized, 
subnational sovereign.*’ The result inevitably has an ad hoc flavor. So 
although the Court intimated that states’ settled expectations had been 
disrupted,°* it is unclear why. Unlike individuals, states lack psychologi- 
cal dispositions such as anticipation. They also lack a constitutional en- 
titlement to Medicaid funding. To the contrary, they can plainly oper- 
ate without such federal subvention. As recently as 1982, Arizona opted 
wholly out of Medicaid.® A funding cutoff now would leave a state with 
two options: raise taxes or allow the poor to go without healthcare. Why 
should states be spared this fundamental public choice? Why in particu- 
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lar should deregulation-minded Republican governors who resisted the 
PPACA benefit from an entitlement to federal subsidies for welfare pro- 
grams? Isn’t this to allow them to have their deregulatory cake while also 
“consuming” federal funding for regulation? 

Even if we assume that states could be coerced, another problem then 
comes into view. Judicial protection of states against coercion rests on 
the assumption that states are not full sovereign entities capable of con- 
tracting freely with the federal government. Superseding a notice regime 
with a coercion regime, the NFIB Court treated states as callow naïfs 
unable to navigate the political world. Rather than treating them with 
“dignity,”©° the NFIB Court took states as wards. In expressive and sub- 
stantive terms, then, the conditional-spending holding in NFIB cannot 
be glossed in terms of federalism any more than the Commerce Clause 
and taxing power holdings can. Another analytic frame is needed to ex- 
plain the decision. 


The Liberty-Risk Dyad 


A central role of government is managing risk through prevention, risk 
shifting, and risk spreading.®' Since the Founding, governments in the 
United States have installed risk-management policies, from limited liabil- 
ity, early banking regulation, and bankruptcy laws to intellectual and real 
property rights. In recent decades, the federal government has experi- 
mented with new institutional forms to produce security against pandemic 
illnesses, terrorist attack, natural catastrophes, and economic shocks. 

Yet risk regulation has always been controversial. It often entails 
taxes, liabilities, or penalties on third parties better able to mitigate or 
absorb risk. The marginal social welfare cost of suffering different risks 
varies immensely by wealth and social circumstances. As a result of 
these dynamics, the choice of which risk to address (and how to do so) 
necessarily has redistributive consequences. Concomitantly, risk regu- 
lation is a focal point for interest-group activity and intensive ideologi- 
cal investments aimed at either legitimating or discrediting the federal 
regulatory state. Antistatist, laissez-faire intuitions, coupled with the 
nostalgic invocation of a prelapsarian smaller state, persist in American 
political culture. 

NFIB is profitably understood as an attempt to constitutionalize the 
fraught question of how to calibrate the federal role in managing risk 
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in relation to lost liberties. Although the Constitution contains no ex- 
press theory of risk regulation, each of the three elements of the NFIB 
decision can be interpreted as an attempt to erect boundaries around 
the state’s operation as risk manager—to calibrate, that is, the domain 
of permissible equilibriums between social risk and individual liberty. 
Rather than grounding this analysis in a simple or familiar social welfare 
function, however, the Court’s analysis employs categories drawn from 
American history to articulate a normative vision of what the federal 
government can and cannot do. 

Consider first NFIB’s Commerce Clause and taxing power holdings. 
Both turn on a judgment about the appropriate quantum of social risk 
that can be assigned to an individual. The axial moment in Roberts’s 
Commerce Clause reasoning is his assertion that a federal power to man- 
date purchases falls outside both the Commerce Clause and the Nec- 
essary and Proper Clause powers because it is a “great substantive and 
independent power.” Set aside for a moment the peculiar genealogy of 
that last phrase, which has not figured in the U.S. Reports for almost two 
hundred years.® Focus rather on the question why a power to mandate 
purchases should fall into the category. Only two years before NFIB, the 
Court had read the Necessary and Proper Clause to extend other enu- 
merated powers to reach a confinement power even in the absence of any 
criminal conviction. Since this earlier ruling was not overruled, NFIB’s 
conclusion implies that it is a “great substantive and independent power” 
to require a person to enter a contract, but not to lock that same person 
up without a criminal trial. To say the least, the intuition here is not ob- 
vious. Nothing in the Constitution’s text predicts it. Nor is it obviously 
justified in welfarist terms. 

The basic idea that decisions about private contracting relationships 
are beyond the reach of the state, however, is not unfamiliar to students of 
American legal thought. In the postbellum “classical” period of Ameri- 
can legal thought, scholars and judges refined a notion of the “liberty 
of contract.” State and federal courts then pressed this into service to 
resist Progressive Era and New Deal regulation of a redistributive bent.” 
Under the liberty-of-contract rubric, judges struck down minimum wage 
and maximum hour laws, labor laws, and union-protective measures. 
According to one of its theorists, William Graham Sumner, liberty of 
contract reflected and promoted a “society of free and independent men, 
who form ties without favor or obligation, and co-operate without cring- 
ing or intrigue . . . [that] gives the utmost room and chance for individual 
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development, and for all the self-reliance and dignity of a free man.”° 
That is, it carved out a space of atomized, individual liberty against the 
emasculating risk-spreading depredations of the state. 

The analogy between the NFIB opinion and old-style liberty of con- 
tract is, to be sure, inexact. The Court in 2012 did not invalidate a leg- 
islative prohibition on contracting, as in earlier cases. It struck down a 
legislative mandate to contract. But both liberty to contract and liberty 
from contract are plausibly understood as rooted in the same ideal— 
Sumner’s “society of free and independent men.” Sumner implicitly con- 
trasted a masculine norm of rugged, autonomous personhood with a 
vision of government risk-managers as the fons et origo of emasculating 
“ties [of] favor [and] obligation.” Although there is little chance that the 
Court will return soon to a full-blooded embrace of liberty of contract, 
the NFIB decision demonstrates that latter idea may still inform judicial 
approaches at the margin in cases where government risk regulation can 
be framed as constitutionally doubtful. 

The NFIB Court’s taxing power logic has a similar cast. The Court 
does not question the federal government’s power to impose taxes, but 
intimates that it cannot use this power to mandate the internalization 
of all spillover effects of risky individual behavior. The Court flags an 
outer boundary at which personal autonomy trumps collective social 
welfare. Each of us must then stand or fall on our own. To many, the 
Court’s insistence that the Constitution protects the wealthy and healthy 
from being required to contribute to mitigating the health perils of indi- 
gence will seem ungrounded in constitutional text and morally obtuse. 
But perhaps that is the point. It is harsh medicine indeed for a people to 
be “free and independent.” 

Just like the Commerce Clause and taxing power elements of the 
NFIB decision, the Court’s treatment of the Medicaid expansion rests on 
an implicit normative account of constitutionally permissible risk-liberty 
trade-offs. Again, this normative theory is not derived from the Consti- 
tution’s text. Again, it seems guided by unstated assumptions about the 
moral desert of different recipients of government largesse. Again, the 
Court’s normative boundaries have a somewhat gendered cast. 

There are two risk-related dynamics at work in NFIB’s conditional 
spending holding. First, recall that the NFIB Court took states to be in- 
capable of freely contracting with the federal government, instead treat- 
ing them as quasi wards of the Court. This holding shelters not only states’ 
purses (by allowing them to resist changes to Medicaid while maintaining 
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historical levels of federal support), but also state politicians (who could 
avoid potentially hard choices between raising taxes and slashing bene- 
fits). In effect, the Court gave states and their elected leaders a species of 
constitutionally embedded insurance against future risk of federal policy 
change. Even if a statute plainly warns that a cooperative program may 
change over time, the Constitution as read in NFIB requires the lion’s 
share of change-related risk to fall on the federal government, not the 
states. Like any beneficiary of a compulsory insurance policy, state of- 
ficials likely will fall prey to moral hazard—here, by shading on the new 
Medicaid program or scanting other federal requirements. This compul- 
sory insurance term thus redistributes risk from state governments to in- 
dividuals. It exposes the most impoverished and vulnerable slices of the 
population to greater expected health risk, while amplifying the political 
and fiscal capital of state elites. 

The conditional spending holding implies a second normative judgment 
about when and how government can legitimately step in as risk manager. 
A central move in Roberts’s analysis is the assertion that the PPACA ef- 
fectuated “a shift in kind, not merely degree,” between “old” Medicaid and 
“new Medicaid.”” The Chief Justice glossed this assertion by noting that 
Medicaid, as expanded, was “no longer a program to care for the neediest 
among us.””! Of course, given the relatively low floor on eligibility, it is not 
obvious this is literally true. Further, federal law prior to the PPLACA 
mandated coverage up to 133 percent of the poverty line for some groups. 
Why then was extending this higher cutoff to other groups the crossing 
of a constitutional Rubicon?” The reasons given in the opinion are un- 
persuasive. Roberts glossed his “different of kind, not quantity” argument 
by pointing out that the Medicaid expansion had been enacted as part of 
a comprehensive healthcare reform. But this is a non sequitur. There is 
no reason to conclude that the enactment context radically changed the 
effects of Medicaid reform. Moreover, it is not at all clear how the 2012 
change is qualitatively distinct from five earlier changes beginning in 1967, 
which have included coverage expansions to reach young adults; redefini- 
tions of mandatory benefit packages; and (most recently) major changes to 
the scope of prescription drug coverage.’* All these had significant fiscal 
and health consequences. Why then was the 2010 amendment distinct? 

To understand the Court’s reasoning, we might instead focus on Chief 
Justice Roberts’s italicized observation that the PPACA required states “to 
cover all individuals under the age of 65 with incomes below 133 percent of 
the federal poverty line.” The key word is the one that Roberts italicized: 
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“all.” The objection here is not that those at 133 percent of the poverty 
line are not in desperate straits—although that would be a controver- 
sial and hardly self-evident claim. Rather, Roberts’s point is that Med- 
icaid had gone from covering largely women and children to covering 
the poor generally. That is, it was only when Medicaid ceased to concern 
women and children primarily—when it extended to poor men too—that 
the program changed in “kind, not merely degree.” The expected gender 
identity of Medicaid recipients hence seems to do important work in the 
Court’s analysis. 

We might gloss this line of argument as follows. States, the Court 
reasons, have a constitutionally protected expectation of what Medicaid 
covers. This expectation rests upon a “recognizably gendered vie[w] of 
what a welfare state should offer”—one that has been extensively ana- 
lyzed by social historians. As summarized recently by one historian, 
in the twentieth century the United States developed a “discriminatory 
‘two-track’ welfare state” that endows “white, male industrial workers 
and their dependents” with stable entitlement programs, while women 
and minorities are streamed into fiscally fragile and socially stigmatizing 
welfare programs.”’° Notwithstanding its recent vintage, the NFIB Court 
treated this dichotomized model of welfare as constitutionally protected. 
It assumed, in other words, that states were entitled by the Constitution 
to rely on the existence of cooperative welfare programs that encom- 
passed only those traditionally treated as deserving within the moral- 
ized, stereotyping lineaments of a gendered welfare state. It is worth 
noting that different coalitions of the Court have elsewhere warned that 
rules resting on the “social and economic inferiority of women” receive 
heightened equal protection scrutiny.” 

The Court’s reasoning, in short, not only allocates risk between states 
and the federal government, but also entrenches hierarchical and subor- 
dinating modalities of managing social risk first developed in the early 
twentieth century. In this fashion, the decision can be understood as en- 
forcing plural normative limits on the federal government’s role as risk 
manager beyond the liberty of contract. 


Conclusion 


Not federalism but a constitutionalized view of normatively permissible 
risk-liberty trade-off best explains NFIB. That normative vision is not 
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grounded in constitutional text or tradition. It instead reflects laissez-faire 
instincts and gendered understandings of welfare familiar from the early 
twentieth century. Designers of future social insurance programs would 
do well to bear in mind this lingering historical hangover in the federal 
bench. Others may well reflect on whether it reflects a desirable approach 
to managing risk in our diverse, hazard-filled, and unequal republic. 
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CHAPTER THREE 


The Future of Healthcare Reform 
Remains in Federal Court 


Jonathan H. Adler 


n National Federation of Independent Business v. Sebelius a closely 

divided Supreme Court upheld nearly all of the Patient Protection 
and Affordable Care Act (PPACA or the Act) against constitutional 
attack.! Perhaps most significantly, the Supreme Court upheld one of 
the Act’s central and most controversial provisions—a requirement 
that all Americans obtain “minimum essential” health coverage*—by 
recasting it as an exercise of the federal government’s taxing power. 
The only provision of the PPACA to fall was a requirement that states 
participate in a substantial expansion of Medicaid to continue to re- 
ceive any Medicaid funding. NFIB will not be the judiciary’s last 
words on healthcare reform, however. PPACA litigation continues 
apace and could well increase in the years to come as federal agencies 
seek to implement this complex and contentious law. Having survived 
a frontal assault, the PPACA will continue to be the subject of legal 
attacks. 

This chapter provides a brief overview of how continuing litigation in 
federal court will affect the implementation—and perhaps even the ul- 
timate viability—of Congress’s latest and most ambitious healthcare re- 
form effort. First, this chapter surveys the factors that will contribute to 
a surge of litigation as the PPACA is implemented in the coming years. 
Implementation of the PPACA has already proven more difficult than 
most had anticipated, prompting numerous administrative fixes and de- 
lays. Meanwhile, the surge of litigation has already begun. 
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One of the larger and more significant PPACA implementation chal- 
lenges will be the establishment and operation of health insurance ex- 
changes in all fifty states. As the next part explains, this implementation 
will be complicated by the PPACA’s statutory language and consequent 
legal challenges to administrative fixes. The PPACA’s authors hoped ex- 
changes would play a key role in expanding access to affordable health 
insurance. Yet political miscalculation, drafting compromises, state re- 
sistance, and litigation could hinder the exchanges’ viability as a means 
to expand insurance coverage. 

Litigation and conflict are inevitable for any policy reform that 
touches questions of reproductive healthcare and the sanctity of life, and 
the PPACA is no exception. The chapter next details the legal challenges 
to regulations adopted under the PPACA requiring group insurance 
plans to include coverage for all forms of contraception. These lawsuits 
are emblematic of the ideological and value-driven litigation that is likely 
to persist as federal agencies make policy choices about what sorts of 
healthcare services can or must be covered, under what conditions, and 
at whose expense. 

Challenges to PPACA provisions adopted to control healthcare costs 
could open another front in the legal battle over healthcare reform. Con- 
gress created a new federal agency—the Independent Payment Advisory 
Board (IPAB)—to constrain the growth of Medicare spending. To ensure 
the IPAB’s effectiveness, the PPACA insulates it from outside political 
pressure and entrenches its policy recommendations in unusual ways. 
These provisions, intended to strengthen the IPAB’s ability to constrain 
costs, could also be the source of legal vulnerabilities as the IPAB’s 
unique structure and authority raise constitutional questions that may 
need to be resolved by federal courts. 

Even the individual mandate could be the source of additional litiga- 
tion. NFIB upheld the imposition of a tax penalty on individuals who fail 
to obtain qualifying health insurance coverage. Yet as the next part ex- 
plains, it may also have constrained the federal government’s ability to use 
this penalty as a means of combating adverse selection in health insurance 
markets and exposed future reforms to the threat of further legal chal- 
lenge. The bottom line throughout is that PPACA litigation is not over; it 
has scarcely begun. 
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A Perfect Storm for Litigation 


NFIB presented the Court with a facial challenge to key provisions and 
the statute as a whole. Few other such facial challenges to the PPACA re- 
main. The vast bulk of PPACA litigation going forward will concern the 
Act’s application and implementation. Many key provisions did not take 
effect until 2014, and many implementation details have yet to be worked 
out. The Congressional Research Service projects that federal agencies 
will be adopting new regulations to implement the PPACA for years, if 
not decades, to come.* With each new regulation and exercise of discre- 
tion by federal agencies will come another opportunity for litigation. 
Various interest groups will challenge agency actions under the PPACA 
as well as agency compliance with the Administrative Procedure Act. 
Commentators have raised serious questions about the legality of vari- 
ous administrative fixes, including delaying implementation of the em- 
ployer mandate and altering the rules governing health insurance plans 
for congressional staff. Such reforms have prompted legal challenges.’ 
Additional constitutional challenges are also pending. 

Legal challenges against the implementation of large regulatory stat- 
utes are inevitable. Two decades after the 1990 Clean Air Act Amend- 
ments were adopted, legal challenges to implementing regulations con- 
tinue to be heard in federal court.° The PPACA is likely to spur even 
greater amounts of litigation. Healthcare represents nearly one-seventh 
of the domestic economy. Any effort to reform this sector necessarily 
creates winners and losers. With so much money on the table, litigation 
is inevitable as various interest groups seek to protect their gains, recap- 
ture losses, or seek out new rents within the PPACA’s healthcare regime. 
That the Department of Health and Human Services (HHS) has needed 
to adopt ad hoc fixes to various provisions of the law only increases the 
likelihood of additional litigation. 

The economic incentives are substantial, but economic interests will not 
be the only driver of additional PPACA litigation. Even after the NFIB de- 
cision the law remains unpopular with a substantial portion of the public, 
and many Republican politicians are still clamoring for repeal. Ideological 
objections and partisan opposition to the law fuel litigation beyond that 
which might be economically justified. Republican state attorneys general 
along with conservative and libertarian public interest groups continue to 
seek opportunities to hamper full implementation of “Obamacare.” NFIB 
did little to quell the broader political debate over the PPACA. 
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Healthcare reform is inherently more controversial and divisive than 
many other sorts of large-scale administrative reform efforts. Healthcare 
reform inevitably encroaches on matters of deep ethical and personal 
concern for many Americans.’ Government decisions to pay for or sub- 
sidize some forms of healthcare and restrict others necessarily implicate 
contested questions of medical ethics and broader normative debates 
within society about the nature of life, the importance of individual auton- 
omy, and the role of government in promoting public health and particu- 
lar visions of individual freedom. This is most apparent in the context of 
reproductive healthcare and end-of-life decisions, but permeates much of 
healthcare policy. Even seemingly technical questions about the compar- 
ative cost effectiveness of various procedures necessarily implicates these 
broader ethical debates. As a consequence, healthcare reforms stir the 
passions and ignite ideological opposition in a way that policy initiatives 
in many other areas do not—and much of this passion will be channeled 
into the courts. An increasing array of public interest legal groups across 
the political spectrum stand ready to file legal challenges on behalf of vari- 
ous political, moral, and religious causes. 

The PPACA’s scope and complexity also make it particularly vulner- 
able to legal challenge. Such vulnerabilities were compounded by the 
unusual circumstances surrounding its passage and the need to resort to 
the budget reconciliation process—as opposed to a House-Senate con- 
ference—to iron out legislative language. The law was rushed to the pres- 
ident’s desk without benefit of the usual review and revision processes 
that can smooth a statute’s rough edges. Many members also voted on 
the bill without being fully aware of all that it contained.’ 

Two different reform bills initially emerged from the legislature. After 
each house of Congress passed its reform proposal along party lines, 
House and Senate negotiators met to negotiate a conference bill. It was 
not to be, however. Republican Scott Brown won a special election in 
Massachusetts to replace Edward Kennedy in the Senate, thus depriving 
Democrats of a filibuster-proof majority. This forced healthcare reform 
proponents to abandon their efforts to craft a conference bill. Enacting 
the PPACA required taking a less traveled path. 

Lacking a sixty-vote margin in the Senate, reform proponents’ options 
were limited. The only way to get a bill to the president’s desk was for the 
House to pass the bill that had already passed the Senate—the PPACA— 
and then amend it as much as would be allowed under the budget recon- 
ciliation process. Reconciliation only requires a majority vote to pass the 
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Senate, but may be used only for budget-related measures. This limited 
the range of amendments that could be offered and constrained last- 
minute efforts to “fix” the legislation. As reform advocates noted at the 
time, this presented a difficult choice: enact a flawed bill with many im- 
perfections or risk enacting no bill at all.° In this case passing a flawed 
bill meant enacting a PPACA that would be less effective at expanding 
health insurance coverage or controlling healthcare costs than its propo- 
nents had hoped. Yet that was the choice reform proponents ultimately 
embraced—even though, as one health law expert noted later, it meant 
enacting a law that no one had intended to become law.! As a conse- 
quence, the PPACA would prove difficult to implement and particularly 
vulnerable to legal challenge. 


Insurance Exchanges and the Consequence of Omission 


One of the central features of the PPACA is the creation of state-based 
health insurance exchanges, government-managed marketplaces in which 
consumers can shop for health insurance plans.!! Exchanges are a key 
element of the PPACA’s efforts to increase health insurance coverage. 
These marketplaces are intended to empower consumers to compare 
competing health plans by providing standardized comparative infor- 
mation about them. At the same time, exchanges facilitate government 
regulation of insurance markets. Exchanges also play a role in the provi- 
sion of tax credits and subsidies for insurance coverage and enforcement 
of the requirement that all but the smallest employers provide health 
insurance for their employees. 

The creation of health insurance exchanges in every state is one of the 
greatest challenges of PPACA implementation. Section 1311 of the Act 
calls upon each state to create an “American Health Benefit Exchange” 
(Exchange). Section 1311’s requirement that states create Exchanges is 
not enforceable, however, as the federal government may not commandeer 
state governments to implement a federal regulatory scheme.! Rather, the 
federal government must give states a choice of whether to cooperate. The 
federal government may offer various inducements for state cooperation, 
such as financial support or regulatory consequences, but states must be 
left with a meaningful choice." 

Despite the obligatory language of Section 1311, the PPACA gives 
states a choice of whether to take responsibility for (and bear the cost of) 
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operating an Exchange.!> States that agree to set up an Exchange are eli- 
gible for start-up funds from the federal government and, as the PPACA 
is written, low-income residents of such states are eligible for tax credits 
and cost-sharing subsidies to aid in the purchase of insurance. Should a 
state refuse to create its own Exchange, Section 1321 provides that the 
federal government “shall... establish and operate” an Exchange in the 
state’s stead.'° In this respect, the PPACA embodies the sort of “cooper- 
ative federalism” common in many federal programs, from environmental 
regulation to Medicaid.” 

As written, the PPACA provides generous tax credits and subsidies 
to low- and middle-income individuals and families for the purchase of 
qualifying health insurance plans in state-run Exchanges. Specifically, the 
Act offers “premium assistance” tax credits to households with incomes 
between 100 and 400 percent of the federal poverty level.!8 These tax 
credits are refundable, which means that if the credit is larger than a tax- 
payer’s tax obligations, the taxpayer is eligible for a refund. The Act fur- 
ther offers “cost-sharing” subsidies to help low-income individuals and 
families obtain more than the minimum level of coverage at no additional 
cost. The plain text of the law limits these credits and subsidies to those 
who obtain health insurance through a state-run Exchange, however.” 

Section 1401 of the PPACA creates a new section of the Internal Rev- 
enue Code—Section 36B—authorizing refundable premium assistance 
tax credits to aid in the purchase of health insurance in Exchanges.”° 
Specifically, Section 1401 authorizes tax credits for each month in a given 
year in which a taxpayer has obtained qualifying health insurance. As 
defined by Section 1401, a “coverage month” is any month in which the 
taxpayer is “covered by a qualified health plan... that was enrolled in 
through an Exchange established by the State under section 1311.””! The 
amount of the tax credit is also calculated with reference to a qualifying 
health insurance plan “enrolled in through an Exchange established by 
the State under [Section] 1311 of the Patient Protection and Affordable 
Care Act.” Section 1311 further provides that an “Exchange” must be “a 
government agency or nonprofit entity that is established by a State.” 
The cost-sharing subsidies provided under Section 1402 are similarly 
limited, as this section expressly provides that cost-sharing reductions 
are only allowed for “coverage months” for which Section 1401’s tax cred- 
its are allowed.” 

Section 1321 requires the Department of Health and Human Services 
to “establish and operate” an exchange in any state that does not choose 


EBSCOhost - printed on 2/22/2022 7:28 PM via UNIVERSIDAD SAN SEBASTIAN CHILE. All use subject to https://www.ebsco.com/terms-of-use 


56 JONATHAN H. ADLER 


to establish one of its own.?*+ A federal exchange is intended to perform 
the same functions as a state Exchange. While a federal exchange may 
operate like a state Exchange, nothing in the PPACA authorizes the pro- 
vision of tax credits or cost-sharing subsidies in federal exchanges. To 
the contrary, the relevant provisions of Section 1401 only provide for tax 
credits for the purchase of health insurance “established by a state under 
section 1311.”?5 Nothing else in the PPACA provides that exchanges es- 
tablished by the federal government under Section 1321 can be treated 
as Exchanges “established by a state” under Section 1311. Indeed, the 
PPACA expressly defines “State” as “each of the 50 states and the District 
of Columbia.””® 

The textual limitation of tax credits to state-established Exchanges 
has implications beyond the affordability of health insurance. Under 
Section 1513 of the PPACA, employers with more than fifty full-time 
employees are required to offer “minimum essential coverage” to their 
employees.”’ Failure to offer such insurance can subject employers to a 
$2,000 fine for every full-time employee beyond the first thirty employ- 
ees.” Significantly, this penalty is triggered when an employee becomes 
eligible for tax credits or cost-sharing subsidies by obtaining a qualifying 
health insurance plan through a state-run Exchange. In effect, the pen- 
alty is designed to help offset the federal government’s cost of providing 
tax credits and cost-sharing subsidies and prevent employers from drop- 
ping employee health insurance coverage due to the availability of subsi- 
dized insurance in exchanges. Yet if tax credits are unavailable in a given 
state due to the lack of a state-run Exchange, employers in that state will 
not face penalties for failing to offer qualifying health insurance. 

When the PPACA was enacted, it was generally assumed that most if 
not all states would willingly create Exchanges.” As President Obama 
explained shortly after signing the landmark legislation into law, “by 2014, 
each state will set up what we’re calling a health insurance exchange.”30 
Allowing states to create their own Exchanges, in lieu of a federal exchange 
or a federally sponsored “public option” for insurance coverage, was 
intended to ameliorate concerns about a federal “takeover” of health- 
care.*! It would also enable exchanges to take advantage of state experi- 
ence with health insurance regulation.** Few expected that many (if any) 
states would refuse. 

States have turned out to be far less cooperative than anticipated. The 
PPACA provides that the Secretary of Health and Human Services was 
to determine by January 1, 2013 whether or not states would have a quali- 
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fying Exchange up and running by 2014. Accordingly, HHS initially 
set a November 16, 2012 deadline for states to declare their intentions. 
Yet by that date only seventeen states had indicated they would establish 
Exchanges under the law.*4 Even given more time, few additional states 
came forward.’ Despite the Administration’s best efforts to encourage 
state cooperation, including an offer to create “partnership” exchanges 
with state governments,” over thirty states refused or otherwise failed to 
establish their own Exchanges as called for by the Act. Among the rea- 
sons offered by noncooperating states are expected operating costs, un- 
certainty about the legal and technical requirements HHS will impose, 
and skepticism that state officials would really be in control of state Ex- 
change operations. “State authority to run a health insurance exchange is 
illusory,” Pennsylvania Governor Tom Corbett explained, warning that 
cooperating states “would end up shouldering all of the costs by 2015, 
but have no authority to govern the program.”*” In some states, political 
opposition to the PPACA also remains substantial, precluding state of- 
ficials from cooperating with the Act’s implementation.** 

Faced with the prospect that widespread state refusal to establish 
Exchanges under the PPACA would make tax credits and cost-sharing 
subsidies unavailable in much of the country, the Internal Revenue Ser- 
vice sought to fix the problem by reinterpreting (some would say disre- 
garding) the relevant statutory language. In May 2012, the IRS adopted 
regulations concerning the availability of health insurance premium tax 
credits under the PPACA.*° Under the IRS rule, taxpayers would be eli- 
gible for tax credits (and, as a consequence, cost-sharing subsidies) upon 
purchase of a qualifying health insurance plan without regard to whether 
the plan was obtained through a state-based Exchange under Section 
1311 or a federal exchange under Section 1321. In response to concerns 
that such a rule would extend eligibility for tax credits beyond what was 
authorized by the PPACA, the IRS commented: 


The statutory language of section 36B and other provisions of the Affordable 
Care Act support [sic] the interpretation that credits are available to taxpayers 
who obtain coverage through a State Exchange, regional Exchange, subsidiary 
Exchange, and the Federally-facilitated Exchange. Moreover, the relevant leg- 
islative history does not demonstrate that Congress intended to limit the pre- 
mium tax credit to State Exchanges. Accordingly, the final regulations maintain 
the rule in the proposed regulations because it is consistent with the language, 


purpose, and structure of section 36B and the Affordable Care Act as a whole.*” 


EBSCOhost - printed on 2/22/2022 7:28 PM via UNIVERSIDAD SAN SEBASTIAN CHILE. All use subject to https://www.ebsco.com/terms-of-use 


58 JONATHAN H. ADLER 


No other explanation was offered in the Federal Register. Although com- 
mentators had argued that the express language of the PPACA limits the 
availability of the premium tax credits to those who enroll in qualifying 
health insurance plans through an Exchange established by a state under 
section 1311, the IRS did not identify any statutory language or legisla- 
tive history to the contrary when it finalized the rule. 

Pressed by members of Congress to offer a more complete justifica- 
tion for its rule authorizing tax credits and cost-sharing subsidies outside 
of state-created Exchanges, the Department of the Treasury offered a 
fuller explanation some months later, embracing arguments put forward 
by some healthcare reform advocates.*! Specifically, the Treasury De- 
partment suggested that the language of Section 1321 could be inter- 
preted to make a federally established exchange “the equivalent of a state 
exchange in all functional respects,” including an Exchange for purposes 
of determining eligibility for tax credits.** The basis for this interpreta- 
tion is that Section 1321 provides that if the HHS Secretary determines 
that a state will not have a required Exchange—that is, the Exchange 
required by Section 1311—operational by January 1, 2014, the Secretary 
is required to “establish and operate such Exchange within the State.”* 
“Such Exchange,” according to the Treasury Department, is a Section 
1311 Exchange and should be treated as such for the purposes of autho- 
rizing tax credits and cost-sharing subsidies. Further, as an Exchange es- 
tablished by the federal government under Section 1321 would be subject 
to the same requirements as an Exchange established by a state under 
Section 1311, there would be no reason to limit tax credits to the pur- 
chase of qualifying health insurance plans in state-run Exchanges. 

This would be a plausible interpretation of the relevant statutory 
text were it not for repeated references to the state role in establishing 
those Exchanges through which tax credits may be offered. As noted 
above, Section 1311 expressly requires that an authorized Exchange 
must be “established by a State.” Section 1304(d) also expressly defines 
“state” as “each of the 50 States and the District of Columbia.” Yet even if 
one were to set this language aside, as the Treasury Department suggests, 
and conclude that a Section 1321 Exchange is the equivalent of a Section 
1311 Exchange, this is not enough to establish that tax credits are avail- 
able to offset the costs of qualifying health insurance plans in either type 
of Exchange. 

The eligibility requirements for the tax credits are not found in either 
Section 1311 or Section 1321, but in Section 1401. This section repeatedly 
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defines qualifying health insurance plans eligible for tax credits as those 
purchased “through an Exchange established by the State under section 
1311.” So even if one reads Section 1321 to provide that an Exchange 
established by the federal government is, for all intents and purposes, a 
Section 1311 Exchange, a federal Exchange is still not an Exchange “es- 
tablished by the State” as required by Section 1401. 

The repeated reference to the state role in creating the relevant ex- 
changes is significant.*4 Not all references to exchanges in the PPACA 
reference the state role as Section 1401 does. Section 1421, for example, 
provides tax credits to small businesses that make nonelective contri- 
butions to employee plans offered through an Exchange. Yet whereas 
Section 1401 repeatedly references Exchanges “established by a State,” 
Section 1421 only references “Exchanges.” Under the Treasury Depart- 
ment’s interpretation, the additional language in Section 1401 is reduced 
to surplusage.* 

Despite months of prodding, neither the Department of the Treasury 
nor the Department of Health and Human Services has been able to iden- 
tify any legislative history that expresses legislative intent to provide tax 
credits and cost-sharing subsidies in federal exchanges. The only legislative 
history identified by the federal government in support of its interpretation 
is the addition of information-reporting requirements when the PPACA 
was amended during the reconciliation process by the Health Care and 
Education Reconciliation Act of 2010 (HCERA). These requirements, 
which expressly apply to Exchanges established under both Section 1311 
and Section 1321, include information relevant to the administration of the 
tax credits, such as information relating to taxpayer eligibility and the re- 
ceipt of advance payments.*° According to the Treasury Department, the 
addition of this language “strongly suggests that all taxpayers who enroll 
in qualified health plans, either through the federally-facilitated exchange 
or a state exchange, should qualify for the premium tax credit.”*” 

The problem with this interpretation is that there is still no language in 
the PPACA that can be plausibly interpreted as authorizing the granting 
of tax credits and premium assistance in federal exchanges. That Con- 
gress chose to adopt a single set of information-reporting requirements 
for both state and federal exchanges does not suggest, let alone estab- 
lish, that such exchanges are equivalent in all respects, particularly in 
the absence of any other language that would establish such equivalence. 
Given the various functions exchanges are required to perform, including 
determining Medicaid eligibility and monitoring insurance company 
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compliance with applicable regulations, there were ample reasons to 
enact only one set of reporting requirements for both state and fed- 
eral exchanges. Further, if the reference to “such Exchange” in Section 
1321 truly made federal exchanges established under Section 1321 the 
full equivalent of state Exchanges established under Section 1311, there 
would have been no need to reference both sections in the HCERA’s 
reporting requirement. 

Had Congress sought to make federal exchanges created under Sec- 
tion 1321 identical to state Exchanges established under Section 1311, it 
could have done so. Indeed, when Congress amended the PPACA with 
the HCERA it adopted such equivalence language with regard to ter- 
ritorial Exchanges—expressly providing that Exchanges established by 
territories would be treated as the equivalent of Exchanges established 
by states and that tax credits would be available in such Exchanges as 
well.*® Had Congress meant to ensure that tax credits could be available 
in federal exchanges, one would have expected it either to adopt similar 
language to this effect or to remove the “established by a State” language 
in Section 1401. It did neither, despite making numerous changes to that 
section through the HCERA. 

Some commentators have suggested that the failure to authorize tax 
credits and cost-sharing subsidies in federal exchanges must have been a 
“drafting error,” as “[t]here is no coherent policy reason why Congress 
would have refused premium tax credits to the citizens of states that 
ended up with a federal exchange.”* After all, to prevent the issuance of 
tax credits and cost-sharing subsidies in states that refuse to create their 
own Exchanges is to risk compromising the PPACA’s central goal of ex- 
panding healthcare coverage. Yet there are plenty of reasons why some 
in Congress may have believed a conditional offer of tax credits made 
sense, even if in hindsight it looks somewhat foolish or even absurd. 

The most plausible reason for conditioning the availability of tax 
credits and cost-sharing subsidies on state cooperation would be to pro- 
vide an additional impetus for states to create Exchanges of their own 
accord. The authors of the Senate bill in particular wanted states to cre- 
ate Exchanges. Yet as noted above Congress cannot simply tell states 
what to do. If the federal government wants states to cooperate, particu- 
larly at their own expense, the federal government needs to provide some 
inducement. Financial support of related programs is the most obvious 
and commonly used incentive (see, e.g., Medicaid), but there is only so 
much money to go around. The PPACA authorized start-up funding to 
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help states get Exchanges off the ground, but left states responsible for 
funding their continued operation. Section 1321 also committed HHS 
to creating federal exchanges as a fallback if states were late to come 
around, but the threat of federal action of this sort is not the most power- 
ful incentive for states to act. Nor did the PPACA provide for sustained 
federal funding of state-operated Exchanges. 

Another way to encourage state participation, identified as the Sen- 
ate’s health reform legislation was first taking shape, would be to condi- 
tion the availability of tax credits or other subsidies on state cooperation. 
As one prominent health law scholar proposed in 2009, Congress could 
encourage states to create their own insurance exchanges “by offering tax 
subsidies for insurance only in states that complied with federal require- 
ments.”°° While less common than threatening to withhold funds (as was 
done with Medicaid) this approach was not unprecedented." Other draft 
healthcare reform bills introduced in the Senate contained similar provi- 
sions explicitly designed to encourage state cooperation. Moreover, on 
multiple occasions Congress has offered or withheld tax benefits based 
upon state cooperation with or resistance to federal policies.” 

Threatening to deprive needy individuals of greater access to health 
insurance because of state refusal to cooperate may seem like an “absurd” 
tactic for Congress to use, but it is hardly unprecedented. It can actually 
be found in other parts of the PPACA, as with the Medicaid expansion. 
As originally enacted, the PPACA provided that if a state were to refuse 
to participate in the Medicaid expansion, it would forfeit all federal fund- 
ing for the expansion as well as all federal support for the preexisting 
Medicaid program. In other words, Congress threatened to withhold fed- 
eral support for medical care for some of the most vulnerable populations 
in a state, were that state to refuse to implement the federally preferred 
policy. The result of such a sanction would have been to greatly reduce 
access to healthcare in an uncooperative state, particularly for highly vul- 
nerable populations, thereby compromising efforts to maintain (let alone 
expand) health insurance coverage under the PPACA.™ Yet there is no 
question this is what Congress intended (even if, as a majority of the Su- 
preme Court ultimately concluded, such a threat was unconstitutional on 
other grounds). 

Congress decided to pursue the PPACA’s goal of expanding coverage 
by enlisting states in the cause, and it sought to encourage state partici- 
pation with incentives, including a threat to withhold funding for benefits 
to needy populations. Congress did not think any state would refuse the 
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Medicaid expansion, just as few considered that states might not be will- 
ing to create their own Exchanges. Whether due to the use of conditional 
tax subsidies or not, most commentators simply assumed that states would 
willingly create their own insurance exchanges, particularly when the 
most likely alternative would be a federal exchange—ominously charac- 
terized by some as a “federal takeover” of the healthcare system.*4 

As it happened, some members of Congress were concerned that 
states might fail to implement Exchanges or otherwise cooperate with 
federal healthcare reform. For this reason, some members of the House 
of Representatives urged the House-Senate conference committee to re- 
ject the state-based Exchanges contained in the Senate PPACA in favor 
of a federally run model that had been included in the House bill.5 Had 
Republican Scott Brown not been elected to the Senate, thereby depriv- 
ing Senate Democrats of a filibuster-proof majority, the conference ne- 
gotiators may well have followed this advice. In the end, however, Mas- 
sachusetts voters took this option off the table. The only way to enact 
comprehensive healthcare reform was to stick with the Senate bill—and 
this meant sticking with state-based Exchanges and a conditional offer of 
tax credits and cost-sharing subsidies. 

The fate of tax credits and cost-sharing subsidies in states without 
state-run Exchanges will ultimately be decided in federal court. In Sep- 
tember 2012, the state of Oklahoma filed suit challenging the IRS rule 
on both substantive statutory and procedural grounds. The suit alleges 
the IRS rule conflicts with the plain language of the PPACA and that the 
IRS failed to comply with the Administrative Procedure Act when pro- 
mulgating the rule.*° Suits raising similar claims were subsequently filed 
in Virginia, Indiana, and the District of Columbia. On July 22, 2014, the 
U.S. Courts of Appeals for the D.C. and Fourth Circuits issued conflict- 
ing decisions on the IRS rule. A divided D.C. Circuit panel concluded 
the decision to provide tax credits in federal exchanges contradicted the 
text of the ACA” while the Fourth Circuit found that the ACA was suf- 
ficiently ambiguous to allow for the IRS’ interpretation.°* As of this writ- 
ing, the Indiana suit remains in district court.>? 

Some initially thought challenges to the IRS rule were unlikely to pro- 
ceed due to various jurisdictional concerns.© As a general rule, taxpay- 
ers lack standing to challenge the misuse of federal funds or preferential 
tax treatment given to others. Were tax credits and premium assistance 
the only consequence of the IRS rule, there would be no viable litigation. 
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Yet because the availability of tax credits and cost-sharing subsidies trig- 
gers the imposition of penalties to enforce the employer mandate, em- 
ployers in applicable states should have standing to sue provided they are 
threatened by these penalties. 

Some individuals in states with federal exchanges may be able to 
challenge the IRS rule as well, alleging injury due to the effect the au- 
thorization of tax credits and cost-sharing would have on whether given 
individuals are required to pay the tax penalty for failing to maintain 
qualifying health insurance under the minimum coverage provision. 
Some individuals could have standing because the IRS rule deprives 
them of an exemption from the individual mandate penalty for which 
they would otherwise qualify. This “affordability” exemption is based 
upon the out-of-pocket cost an individual would have to pay for qualifying 
health insurance in relation to that individual’s income. Specifically, if 
an individual’s “required contribution” exceeds 8 percent of household 
income, that individual is exempt from the penalty. By providing tax 
credits in federal exchanges, the IRS rule reduces the out-of-pocket cost 
of purchasing a qualifying health insurance plan for some individuals 
from above 8 percent of household income (where the taxpayer would 
be exempt from the penalty) to below 8 percent, thereby exposing some 
individuals who do not wish to purchase health insurance to the tax pen- 
alty. Therefore, individuals who live in a state that will not establish an 
Exchange by 2014 and who would otherwise qualify for the affordability 
exemption in the absence of tax credits would have standing to challenge 
the rule, provided that they earn between 100 and 400 percent of the fed- 
eral poverty level, do not receive health insurance from their employer, and 
would be exposed to the tax penalty due to the availability of tax credits 
under the IRS rule. Several million Americans satisfy these criteria. Many 
taxpayers will also suffer injury because the IRS rule will deprive them 
of the ability to purchase a low-cost “catastrophic” plan, which the law 
makes available to those over age thirty who qualify for the affordability 
exemption. 

The creation of health insurance exchanges is one of the central fea- 
tures of the PPACA. Yet given the way the statute is written and the 
manner in which many states have responded, it could be difficult for 
these exchanges to operate in the way that many had hoped. No less sig- 
nificant, the operation of health insurance exchanges and the availability 
of tax credits and cost-sharing subsidies in states that refuse to cooperate 
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with the PPACA are questions that will ultimately be decided by the 
federal courts. 


Conflict Over the Contraception Mandate 


Challenges to the IRS rule purporting to authorize tax credits and cost- 
sharing subsidies in federal exchanges may be among the most conse- 
quential for the ultimate operation of the PPACA, but they may not be 
the legal challenges that evoke the most popular concern. People care 
deeply about their healthcare. And some people care even more deeply 
about healthcare policy when it touches upon questions of sexual mo- 
rality and reproductive health. Thus of all the decisions implementing 
the PPACA HHS has made thus far, none has been as controversial as 
the decision that employer health insurance plans must cover all forms 
of federally approved contraception, including sterilization and medica- 
tions that some believe may act as abortifacients. None has been more 
litigated either. As of April 2014, over ninety separate lawsuits had been 
filed challenging the so-called contraception mandate.*! 

Under Section 1oo1 of the PPACA, nongrandfathered group health 
plans are required to cover certain preventative healthcare services, 
in particular preventative healthcare services for women, without any 
copayments or other cost-sharing by the insured. As implemented by 
HHS, this requirement was interpreted to apply to all contraception 
methods that have been approved by the Food and Drug Administra- 
tion. Somewhat controversially, such approved contraception methods 
include sterilization and some forms of contraception that may prevent 
the implantation of a fertilized egg or otherwise act as an abortifacient 
(such as intrauterine devices and the so-called morning-after pill). Such 
forms of contraception are opposed by some religious groups. The of- 
ficial doctrine of the Catholic Church, for example, prohibits the use of 
all such forms of contraception. Many Evangelical churches also oppose 
the use of contraceptive methods that they believe will terminate unborn 
human life. Failure to comply with the requirement subjects religious 
employers to substantial liability, however. Specifically, nonexempt em- 
ployers are subject to a fine of $100 per employee, for each day they fail to 
provide the required coverage. 

In response to religious objections, HHS created a narrow exemption 
for religious institutions. As promulgated by the department, churches 
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and other religious entities would be exempt should they meet the following 
four criteria: 


1. The organization’s purpose is the inculcation of religious values; 

2. The organization primarily employs individuals who subscribe to the religious 
tenets of the organization; 

3. The organization primarily serves individuals who subscribe to the religious 
tenets of the organization; and 


4. The organization is a nonprofit. 


This exemption did not quiet the controversy over the contraception man- 
date, however. Under these criteria, many religious institutions, including 
religiously affiliated schools, universities, hospitals, and social service 
organizations, would be required to provide insurance that covers contra- 
ception methods that are contrary to their religious beliefs. As the head of 
Catholic Charities USA quipped, “the ministry of Jesus Christ himself” 
would not qualify under HHS’s criteria. Some private, for-profit corpora- 
tions owned by religious individuals objected as well. 

HHS tried again to placate religious objections by announcing a 
one-year enforcement safe harbor and promising to adopt yet another 
accommodation for religious institutions.” One accommodation sug- 
gested by HHS was to relieve religiously affiliated nonprofit employers 
from the obligation to provide insurance that covers all FDA-approved 
contraception methods and instead place the obligation to provide 
contraception coverage directly on insurers. So, for example, if a Catholic 
hospital objected to contraception coverage, it would no longer have to 
pay for insurance coverage that covered such contraception, provided it 
signed a certification to this effect. The insurer with which the hospital 
contracted, however, would be required to provide contraception at no 
charge to either the employer or the insured. Even assuming that HHS 
has the legal authority under the PPACA to impose such a requirement, it 
would not solve the problem because many religiously affiliated employ- 
ers self-insure.°* In such cases, the employer and the insurer are one and 
the same, so the suggested accommodation would not, in fact, ameliorate 
the religious employers’ concerns. In addition, some religious employ- 
ers objected to signing a form that would trigger contraception cover- 
age. HHS faces two additional problems in that (a) this accommodation 
would not purport to do anything for privately owned, for-profit employ- 
ers with owners who object to providing such contraception coverage on 
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religious grounds, and (b) should HHS back off its initial commitment to 
ensuring that group insurance plans cover contraception, it would face a 
new set of objections from reproductive health advocates. 

Facing the prospect of having to pay for or otherwise provide health 
insurance coverage to which they object on religious grounds, numerous 
religious institutions and employers filed suit against the contraception 
mandate on both constitutional and statutory grounds. Specifically, they 
alleged that the contraception mandate violates the Religious Freedom 
Restoration Act (RFRA) and, more ambitiously, the religion clauses of 
the First Amendment. Others challenged the sufficiency of the accom- 
modations offered by HHS. 

The strongest legal argument against the contraception mandate is 
statutory, not constitutional. Under current doctrine, the First Amend- 
ment does not pose much of an obstacle to a general law of neutral applica- 
tion, even if it requires some individuals to engage in actions prohibited 
by, or refrain from actions compelled by, their religious faith.°° RFRA, 
however, presents a larger hurdle for the federal government. Under 
RFRA, the federal government may not adopt a policy that imposes a 
substantial burden on a person’s religious faith unless that policy repre- 
sents the least restrictive means of achieving a compelling governmental 
interest.” As the Supreme Court has recognized, this means that policies 
that are fully constitutional under the First Amendment are nonetheless 
barred under federal law. Moreover, by its express terms, RFRA applies 
to subsequently enacted legislation, so it governs the implementation of 
the PPACA. 

In defense of the contraception mandate, the federal government has 
argued that requiring group insurance plans to cover FDA-approved 
contraception methods does not represent a substantial burden on the 
practice of anyone’s religion because the connection between the reli- 
gious employer and the use of the contraception methods to which they 
object is sufficiently attenuated. Setting aside those religious employers 
that self-insure, the employer is not required to pay for or arrange for 
contraception because such contraception is only obtained and used as 
a result of independent choices made by the insured, the insured’s doc- 
tor, and the insurance company. Religious employers counter that their 
objection is to the requirement that they cover such contraception, not 
that it may be later purchased or used. Lurking in the background of 
this debate is the question whether the government (and the courts) must 
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defer to a religious institution’s own conception of what does or does not 
impose a substantial burden on religious practice. 

Assuming that the contraception mandate does impose a substan- 
tial burden on religious exercise, defenders of the mandate contend it 
is nonetheless permissible because requiring coverage of FDA-approved 
contraception advances the compelling state interest in advancing gen- 
der equality and protecting women’s health.” These government inter- 
ests may well qualify as compelling under current doctrine. The govern- 
ment has also challenged the ability of private, for-profit employers to 
avail themselves of RFRA’s protections at all. 

The biggest problem for the federal government’s position is RFRA’s 
requirement that any burden on religious practice be narrowly tailored 
and no more restrictive than necessary to advance its asserted interest.” 
Those challenging the contraception mandate note that many group 
health plans—those grandfathered under the law or those offered by 
smaller employers—are not subject to the mandate. A consequence of this 
exception is that even with the mandate, millions of individuals will have 
health insurance that does not cover contraception. Further, opponents 
argue that the federal government has other ways of expanding access to 
contraception that would be more effective and impose less of a burden 
on religious employers. 

As noted above, the contraception coverage requirement prompted 
several dozen legal challenges from a range of religious institutions and 
other objectors to the policy. As these challenges worked their way 
through the courts, HHS proposed additional measures to address the 
concerns of religious institutions, specifically by expanding the range of 
exempt nonprofit religious institutions and formally proposing to accom- 
modate the objections of other religious institutions, such as universities 
and hospitals, by requiring their insurance companies to provide for sep- 
arate policies covering contraception. HHS proposed to offset the costs 
of such plans by reducing the fees for participating in health insurance 
exchanges, and would address the concerns of self-insuring employers 
by placing the responsibility for arranging coverage on plan adminis- 
trators. As before, the HHS proposal made no effort to address the 
concerns of for-profit employers who have religious objections to provid- 
ing contraception coverage to their employees. Further, some nonprofit 
religious employers continue to maintain that the accommodations are 
insufficient.” 
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Several of the legal cases challenging the contraception mandate 
proceeded quickly, with two challenges brought by for-profit employers 
reaching the Supreme Court during the 2013-14 term.” In both of these 
cases—Burwell v. Hobby Lobby Stores and Conestoga Wood Specialties 
v. Burwell—the owners of closely held private corporations claimed that 
being forced to provide insurance that covers all forms of FDA-approved 
contraception would violate their deeply held religious beliefs and com- 
promise their efforts to run their businesses in accord with their religious 
beliefs. In a 5-4 decision, the Supreme Court agreed with challengers, 
concluding both that private, for-profit corporations could raise RFRA 
claims and that the contraception coverage requirement was not the least 
restrictive means of advancing the government’s stated interest in ex- 
panding cost-free access to contraception coverage. Given that HHS had 
identified potential accommodations for nonprofit employers, the Court 
found no reason why similar accommodations could not be made for 
other religiously motivated employers, including for-profit corporations. 
The Court did not decide that the accommodation itself complied with 
RFRA, however, and at the time of this writing several challenges to the 
accommodation brought by religious nonprofits are pending.” 

The heated legal battle over the contraception mandate may also fore- 
shadow legal fights yet to come over the scope of health insurance cover- 
age, the obligations of employers, and access to controversial healthcare 
technologies and services. Four decades after Roe v. Wade the nation 
remains fiercely divided on the question of abortion, and many have 
deep moral convictions as to the appropriateness or even acceptability 
of modern reproductive technologies and approaches to end-of-life ques- 
tions. Insofar as the PPACA places the federal government in the position 
of deciding what sorts of treatments or care can or must be covered by 
various insurance plans, partisans of these battles will rush to court. 
Even where little money is at stake, the preferences of those involved 
in such debates are sufficiently intense to make additional litigation a 
certainty. 


Constitutional Constraints on Controlling Costs 
Much of the PPACA seeks to expand health insurance coverage. The other 


major goal of healthcare reform was to tamp down rising healthcare costs. 
Medical inflation has exceeded overall inflation for most of the past few 
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decades and the cost of Medicare, in particular, has become a major bud- 
getary concern, deemed “unsustainable” by the General Accounting Of- 
fice.” Though medical inflation has slowed in recent years, it is unclear 
whether this trend will continue. 

One of the PPACA’s primary cost-control measures is the Indepen- 
dent Payment Advisory Board (IPAB), a new independent agency tasked 
to “reduce the per capita rate of growth in Medicare expenditures.””’ 
The Board consists of fifteen members appointed by the president and 
subject to Senate confirmation. Because Congress has shown itself in- 
capable of enacting (or even allowing) limits on Medicare’s growth, the 
PPACA shifts this responsibility to the IPAB.’* Barring a sustained 
slowdown in health inflation, the IPAB must intervene and litigation is 
likely to follow.” 

In any year in which Medicare spending is anticipated to grow by more 
than 1 percent above GDP, the IPAB is required to develop cost-reduction 
proposals that will bring Medicare growth rates back into line.®° The 
primary means for achieving this goal is proposing measures to constrain 
outpatient reimbursement rates.*! Not all such measures are on the table, 
however. Under the PPACA, the IPAB is prohibited from proposing 
any measure to raise revenues, increase premiums or cost-sharing, limit 
benefits, or “ration healthcare,”* yet the law does not define what would 
constitute prohibited rationing and, as noted below, provides no basis for 
enforcing such limitations.*? Although the IPAB’s authority is limited 
to Medicare, supporters hope that its reform proposals will reverberate 
throughout the healthcare sector.** 

Whatever the IPAB puts forth is fast-tracked into law. Under the 
PPACA, the IPAB’s proposals are automatically introduced into Con- 
gress and take effect if Congress fails to act. Specifically, the HHS 
Secretary is required to implement the IPAB’s proposals unless Congress 
promptly enacts an alternative. Should Congress disapprove of the IPA B’s 
proposals, the PPACA provides that Congress must enact alternative 
measures by August of the same year that will generate equivalent cost 
savings. 

There is nothing at all unusual about delegating the authority to adopt 
policy measures with the force of law to an executive or independent 
agency. Yet such authority is typically subject to various procedural re- 
quirements, such as those provided under the Administrative Procedure 
Act for notice-and-comment rulemaking, and is subject to judicial review. 
Neither is the case with the IPAB. The PPACA imposes no meaningful 
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administrative procedures on the Board and expressly precludes judi- 
cial review of IPAB actions and subsequent HHS implementation.’ The 
result is the lack of any meaningful checks should the IPAB exceed the 
scope of its delegated authority.*° 

Where Congress disapproves of specific agency action, regular legisla- 
tion satisfying the constitutional requirements of bicameralism and pre- 
sentment is sufficient to undo the agency’s work. Again, the IPAB is dif- 
ferent, as the PPACA requires a three-fifths vote in the Senate to waive 
the requirement that cost-control measures be adopted each year Medi- 
care cost increases exceed the stated target.8? The PPACA also purports 
to hamstring Congress’s ability to revise the law to alter or eliminate the 
IPAB. Specifically, the PPACA provides that a joint resolution to repeal 
the IPAB provisions can only be introduced in January 2017, is subject to 
special rules governing floor consideration and debate, and can only be 
enacted by a three-fifths supermajority in both houses.** 

Although such provisions are designed to entrench the IPAB against 
subsequent political majorities, it is not clear these limitations are en- 
forceable. Article I, Section 5 of the Constitution provides that “[e]ach 
House may determine the Rules of its Proceedings.” As traditionally 
understood, this provision prevents one Congress from entrenching pro- 
cedural rules governing the consideration of legislation and preventing 
a subsequent Congress from determining its own rules. Should a future 
Congress exercise its prerogative to consider legislation modifying or 
eliminating the IPAB, litigation by groups seeking to enforce the law’s 
limitations may well ensue. 

The first lawsuit against the IPAB was filed in 2010, alleging among 
other things that Congress delegated excessive authority to the IPAB 
without providing a sufficiently constraining “intelligible principle” to 
guide the Board’s efforts. Unsurprisingly, this claim was dismissed.®*? It 
is particularly difficult to challenge an agency’s authority before it has 
taken any action. Once the IPAB swings into gear, however, additional 
litigation is likely, particularly once it puts forward specific proposals 
constraining provider reimbursements or otherwise compromising the 
economic interests of various providers. Once such suits are filed, courts 
will have to confront the lack of administrative procedures governing 
the IPAB’s activities and the PPACA’s limitations on judicial review. 
Whether the IPAB will survive such challenges is an open question. Even 
supporters of the PPACA recognize that the IPAB, as enacted by Con- 
gress, represents “a troubling challenge to our constitutional order.”*° 


EBSCOhost - printed on 2/22/2022 7:28 PM via UNIVERSIDAD SAN SEBASTIAN CHILE. All use subject to https://www.ebsco.com/terms-of-use 


THE FUTURE OF HEALTHCARE REFORM REMAINS IN FEDERAL COURT 71 


Relitigating the Individual Mandate 


Litigation over implementation of various portions of the PPACA will 
continue for some time. A wide range of legal challenges is pending in 
federal court and more have been threatened. Even the individual man- 
date could end up back in court. Although NFIB upheld the constitution- 
ality of imposing a financial penalty on individuals who fail to purchase 
and maintain qualifying health insurance, this may not be the last time a 
federal court has to consider the constitutionality of financial assessments 
imposed for failing to acquire health insurance. Chief Justice Roberts up- 
held the assessment in the PPACA as a permissible exercise of the federal 
taxing power. Yet his decision did not immunize the assessment from all 
future challenge. “Even if the taxing power enables Congress to impose a 
tax on not obtaining health insurance,” he explained, “any tax must still 
comply with other requirements in the Constitution.”?! Some commen- 
tators see this language as an invitation for future challenges to the tax 
penalty portion of the mandate, perhaps under the Constitution’s Uni- 
formity Clause.?* Others think the Court’s resolution left open the ques- 
tion of whether such a tax could violate liberty interests, equal protection, 
or the Due Process Clause. Such challenges are speculative, but they will 
be litigated nonetheless.” Two other pending suits allege that in enacting 
the PPACA, Congress violated the Origination Clause, which requires 
that bills for raising revenue originate in the House of Representatives.”4 
Neither is likely to prevail. 

Still more litigation is likely to result should Congress or HHS revisit 
the operation of the individual mandate to prevent adverse selection and 
further upward pressure on health insurance premiums. Chief Justice 
Roberts’s reinterpretation of the PPACA’s requirement that individuals 
obtain health insurance or pay a tax may have saved the Act’s constitu- 
tionality, but it also constrained the minimum coverage requirement’s 
effectiveness at preventing adverse selection and consequent increases in 
health premiums. The point of the mandate was to counteract the poten- 
tial effect of imposing community rating and guaranteed issue require- 
ments on health insurance providers. Under the PPACA, insurers may not 
deny coverage or charge higher premiums to individuals for health in- 
surance based upon their health status or any preexisting medical condi- 
tions. Such a requirement makes insurance more affordable for high-risk 
individuals while increasing premiums for low-risk individuals. A poten- 
tial result of such a requirement is a vicious cycle of adverse selection if 
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some low-risk individuals react to increased premiums by dropping their 
insurance —causing further premium increases that could in turn cause 
more low-risk individuals to drop coverage, and so on.” 

The mandate was intended to prevent adverse selection by requiring 
all individuals to obtain and maintain qualifying health insurance. Such 
a mandate can only be effective, however, if the penalty for noncompli- 
ance is large enough to discourage low-risk individuals from dropping 
their coverage. That is not the case with the penalty adopted in the 
PPACA. For many Americans, the penalty for failing to purchase health 
insurance will be substantially below the cost of purchasing a federally 
approved health insurance policy, and many of these people are likely 
to forego obtaining insurance as a result.?° After the NFIB decision, the 
Congressional Budget Office estimated that approximately six million 
Americans (of an estimated thirty million who would remain uninsured) 
will be required to pay the penalty in 2016.9’ 

The most obvious way to address this concern and prevent adverse 
selection would be to increase the penalty until it was comparable with 
the out-of-pocket cost of a qualifying health insurance plan. At this point 
low-risk individuals would have little incentive to forego health insurance. 
The problem here is that were Congress to increase the penalty substan- 
tially, it might no longer qualify as a tax. Under NFIB, the relatively small 
amount uninsured individuals would be required to pay the government 
as a consequence of being uninsured was one of the primary factors that 
led Chief Justice Roberts to conclude the payment constituted a tax.” 
A payment that equaled or exceeded the cost of obtaining insurance, 
on the other hand, could resemble the sort of “‘prohibitory’ financial 
punishment” that would exceed the scope of the taxing power.” While it 
is permissible to use a tax to “influence behavior,” Chief Justice Roberts 
explained, for an assessment to be a “tax” and not an unconstitutional 
penalty or mandate, it must leave an individual with a meaningful choice 
and not become “so punitive” that it begins to resemble a punishment or 
a mandate. 

Chief Justice Roberts’s opinion would seem to prohibit Congress 
from increasing the tax penalty by any sizable degree, virtually assuring 
that the minimum coverage requirement will not fulfill its intended pur- 
pose.!™ It also ensures that any increase in the mandate tax would be met 
with a fresh legal challenge. Absent the ability to increase the assessment 
on those without health insurance, Congress or the administration may 
seek out other ways of discouraging adverse selection. According to some 
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reports, health insurers are encouraging HHS to implement additional 
measures, such as late-enrollment fees or other requirements, so as to dis- 
courage adverse selection, particularly as the mandate is first phased in.! 
Should the department seek to implement any such measures, however, 
legal challenges to its regulatory authority are equally likely. 


Conclusion 


Some expected and many hoped that the Supreme Court’s resolution of the 
NFIB litigation would put an end to the legal challenges to the PPACA. 
Yet it was never to be this way. The PPACA is too expansive and signifi- 
cant a statute, affecting too many economic interests and implicating too 
many political, moral, and ideological divisions within the country for 
the litigators to stay their hand. As the federal government implements 
the law in the years to come, its choices will be scrutinized and chal- 
lenged at every turn. As a consequence, the ultimate shape of healthcare 
reform will still be decided in federal court. 
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CHAPTER FOUR 


Essential Health Benefits and the 
Affordable Care Act 


Law and Process 


Nicholas Bagley and Helen Levy 


he Affordable Care Act (ACA) creates dozens of new programs 

that require some kind of implementation at the agency level. By 
and large, the regulations governing these new programs have been pro- 
mulgated through relatively formal notice-and-comment procedures and 
subjected to review coordinated by the Office of Information and Regu- 
latory Affairs (OIRA). But the federal agencies implementing the ACA 
have at times eschewed notice-and-comment rulemaking even where it 
might have seemed appropriate. They have instead announced a number 
of critically important policies through guidance documents—a broad 
category that encompasses bulletins, memoranda, and letters to state of- 
ficials. These guidance documents are typically published not in Federal 
Register notices, but on agency websites. 

This implementation strategy raises questions—perennials in ad- 
ministrative law—about the virtues and vices of substituting guidance 
for notice-and-comment rulemaking. Does the use of guidance reflect the 
zealous pursuit of good policy by government officials reluctant to get 
bogged down in ritualistic bureaucratic exercises? Or does it represent 
an effort to avoid the rough-and-tumble of public deliberation over the 
merits of particular rules? 

We consider this question in the context of a case study. Beginning in 
2014, the ACA will require private insurance plans sold in the individual 
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and small-group markets to cover a roster of “essential health benefits.” 
Precisely which benefits should count as essential, however, was left to 
the discretion of the Department of Health and Human Services (HHS). 
The matter was delicate. An expansive bundle of mandatory services 
would assure comprehensive coverage, but would also raise the cost of 
insurance and could impede efforts to achieve near-universal coverage. 
Whatever HHS eventually decided, its choice would “influence the 
nature of coverage available to millions of people in the United States” 
(IOM 2o11b: 17). 

In December 2011, HHS released its first official communication on 
essential health benefits: a thirteen-page bulletin posted on the agency’s 
website. The bulletin announced HHS’s intention of allowing each state 
to define essential benefits for itself by choosing a “benchmark” plan mod- 
eled on existing plans in the state. The benefits included in that benchmark 
plan (subject to some adjustments) would be considered essential within 
the state. 

On both substance and procedure, the move was surprising. The 
benchmark approach departed from the uniform, federal standard that 
the ACA appears to anticipate and that many informed observers ex- 
pected HHS to adopt. And announcing the policy through an Internet 
bulletin came under immediate criticism because it allowed the agency 
to sidestep conventional administrative procedures—including notice 
and comment, immediate review in the courts, and OIRA oversight— 
notwithstanding the ACA’s command that HHS “provide notice and 
an opportunity for public comment” on the definition of essential health 
benefits (section 1302). By the time HHS issued a notice of proposed 
rulemaking (NPRM) on essential health benefits in November 2012, the 
deadline for states to submit their proposed benchmark plans to the 
agency was already two months in the past. 

What are we to make of this? The story of essential health benefits 
offers insight into the merits of using guidance documents; it is also in- 
teresting in its own right, both because of the importance of the policy 
question and because of HHS’s unexpected decision. In this essay, we 
explore two questions. First, is the benchmark approach a lawful exer- 
cise of HHS’s authority under the ACA? Although HHS has brushed 
up against the limits of its discretionary authority, we conclude that the 
approach likely will (and, in our view, should) be upheld in the event 
of a challenge. Second, did HHS’s announcement of the benchmark ap- 
proach through an Internet bulletin allow the agency to sidestep the ad- 
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ministrative procedures that are meant to shape the exercise of its discre- 
tion? The answer, we believe, is no. In fact, the agency’s unconventional 
process was more open to public scrutiny and external oversight than 
conventional rulemaking would have been. 


Defining Essential Health Benefits 


Starting in 2014, the ACA requires new health insurance plans in the 
individual and small-group markets to cover a minimum set of services 
that the ACA terms “essential health benefits.”! This requirement ap- 
plies to plans sold on state health insurance exchanges and to individual 
and small-group plans sold outside the exchanges. The statute (section 
1302) enumerates ten different categories of services that essential health 
benefits must, at a minimum, include 


e 


Ambulatory patient services 
Emergency services 
Hospitalization 


Maternity and newborn care 


YR Yop 


Mental health and substance use disorder services, including behavioral 
health treatment 

Prescription drugs 

Rehabilitative and habilitative services and devices 


Laboratory services 


O i 2X 


Preventive and wellness services and chronic disease management 


10. Pediatric services, including oral and vision care 


Many of these inclusions are significant—for example, a more barebones 
approach might have excluded prescription drugs and pediatric dental 
care—but the list, by design, leaves much detail to be specified by sub- 
sequent regulation. For example, does the “habilitative services” category 
include behavioral treatment for autism, an expensive therapy with mixed 
evidence of effectiveness (Reichow 2012)? What do “preventive and well- 
ness services” encompass beyond the ones that another provision of the 
ACA requires all plans to cover without cost sharing (sections 1001, 2713)? 

Sensitive to the need for greater detail, the ACA instructs the secretary 
of HHS to flesh out the definition of essential health benefits. Specifically, 
the statute directs her to “ensure that the scope of the essential health 
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benefits . . . is equal to the scope of benefits provided under a typical em- 
ployer plan, as determined by the Secretary.” Congress also instructed 
the secretary of labor to survey insurance plans “to determine the ben- 
efits typically covered by employers” and report back to the secretary of 
HHS. “In defining the essential health benefits,” the statute further pro- 
vides, “the Secretary shall provide notice and an opportunity for public 
comment” (section 1302). 

In the normal course of regulatory events, HHS might have been ex- 
pected to launch an orderly rulemaking process not long after the ACA’s 
enactment. It is hard to say exactly what a reasonable time frame for this 
might have been, but the ACA required states to demonstrate to HHS 
by January 2013 that they would have health insurance exchanges up and 
running within a year. To make such a demonstration, states would have 
to know well in advance about the scope of benefits that plans on the 
exchanges would have to cover. Working backward, a notice of proposed 
rulemaking would probably have had to issue by the end of 2011, fol- 
lowed by a final rule in mid-2012, to have any hope of giving states the 
certainty they needed to create their exchanges. That is not, however, 
what happened. 

Shortly after the ACA’s enactment, HHS turned to the Institute of 
Medicine (IOM) for “advice on a process and considerations the Depart- 
ment needs to take into account in its initial establishment of [essential 
health benefits] and in updating them over time” (IOM 2o1Ta). In other 
words, HHS asked the IOM not to define essential benefits, but to offer 
suggestions on how HHS might do so. The IOM report was expected 
to be complete in the fall of 2011. Enlisting help from the IOM bought 
HHS time during which it might reasonably do nothing. Assuming the 
agency was prepared to issue a notice of proposed rulemaking soon after 
the release of the IOM report, the formal rulemaking process could pro- 
ceed on a time frame that would allow for meaningful interaction with 
states and other interested parties—including insurers, health care pro- 
viders, and consumer-advocacy groups—before bumping into deadlines 
for health insurance exchanges. 

The IOM tackled its assignment with dispatch, quickly convening an 
expert panel to write a report recommending methods for determining 
and updating essential benefits. It also invited members of the public to 
submit comments online, and held two public conferences, one in Wash- 
ington, DC, in January 2011 and another in Costa Mesa, California, in 
March 2011. Featuring presentations from an impressive range of experts 
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and stakeholders, these conferences were later summarized in a volume 
that the IOM (2011b) released to the public. 

Meanwhile, in April 2011, the Department of Labor delivered its re- 
port on employer-sponsored coverage to HHS (Department of Labor 
2011). Unfortunately, the Department of Labor surveys on which the re- 
port was based relied on “summary plan descriptions” that employers 
provide to their workers—and those descriptions lack detailed informa- 
tion about the scope of coverage for specific services. The report there- 
fore gave HHS little to guide its decision; it certainly provided no help 
on whether, say, a “typical” employer plan covered behavioral treatment 
for autism. 

The IOM went considerably further. On October 6, 2011, the expert 
panel released a 256-page report recommending a method for determin- 
ing essential benefits (IOM 2o11a). Somewhat controversially, the report 
proposed a “premium target” approach in which a single national pack- 
age of essential benefits would be tied to the cost of a typical benefits 
package in the small-group market. That national package would then be 
updated over time to reflect innovation and public deliberation. 

Following the release of the IOM report, the agency announced that it 
would hold a series of “listening sessions” over the subsequent months. 
These sessions—two-hour meetings at which members of the public 
could share their opinions with HHS officials—were conducted in each 
of ten HHS-defined regions. Sessions took place in Chicago, Boston, 
Philadelphia, Dallas, New York, Kansas City, Atlanta, Seattle, Denver, 
and, finally, on the Monday before Thanksgiving, San Francisco. 

Three and a half weeks later, reports began to circulate that HHS in- 
tended to release a “prerule” on essential health benefits, although the 
term prerule created confusion. “Not even the most seasoned Wash- 
ingtonians seem to know what it means,” reported Politico (Feder and 
Millman 2011). Finally, on December 16, 2011, the prerule was posted 
on HHS’s website with the title “Essential Health Benefits Bulletin” 
(CCIIO 2011). 

Although the medium may have created some confusion, the bulle- 
tin’s message was both concise and surprising. Rather than specify a uni- 
form national benefits package, the bulletin proposed to allow states to 
choose a “benchmark plan” to define essential health benefits. This ap- 
proach was modeled on how states choose benefits under the State Chil- 
dren’s Health Insurance Program, also known as SCHIP (KFF 2007). A 
modified version of the same policy was introduced into Medicaid by the 
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Deficit Reduction Act of 2005. Under the Medicaid version of the bench- 
mark approach, states were allowed to offer a modified set of benefits, 
linked to a state-selected benchmark, to some groups of adult Medicaid 
enrollees (KFF 2010). 

Adapting the benchmark approach for essential health benefits, the 
bulletin proposed allowing each state to choose a “benchmark plan” 
from a menu of options, including the three largest insurance plans in the 
state’s small-group market and the three largest plans available to state 
employees. The default benchmark, for states that failed to select one, 
would be the largest small-group plan in the state. Subject to adjustments 
to assure their conformity with the ACA’s list of coverage requirements, 
these benchmark plans would define essential benefits within the states. 
At just thirteen pages long, the bulletin provided few details. Additional 
information, the bulletin suggested, would be forthcoming in the full- 
dress rulemaking proceeding. 


Responses to the Bulletin 


The benchmark approach was front-page news, described by the New 
York Times as a “major surprise” (Pear 2011). As we explain in greater 
detail below, the ACA was drafted on the assumption that HHS would 
choose a single, national definition of essential health benefits. The Con- 
gressional Budget Office, for one important example, had scored it on 
that assumption (CBO 2012: 8). Most expert observers had not seriously 
considered a state-specific benchmark prior to the bulletin. And the 
IOM report never mentioned the benchmark approach that the bulletin 
ultimately proposed, although it did offer a limited endorsement of the 
idea that states might deviate from the national definition of essential 
benefits, subject to approval by HHS (IOM 2011: 129).? 

Why did HHS take such an unanticipated approach to essential health 
benefits? Politics certainly played a role. The benchmark approach gave 
states flexibility at a time when many were complaining about the lack of it. 
In addition—and although we lack the space here to thoroughly examine 
the question—smart politics may have made for smart policy. Because 
most health insurance plans “do not differ significantly in the range of ser- 
vices they cover” and “generally cover health care services in virtually all of 
the 10 statutory categories,” no state could select a threadbare benchmark 
plan that would thwart the ACA’s effort to guarantee the availability of 
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comprehensive coverage (CCIIO 2o11: 4). And tying local benefits to local 
market conditions would probably result in less distortion (i.e., greater ef- 
ficiency) than if benefits were required to be uniform. 

The benchmark approach does create winners and losers. Because of 
the way premium subsidies and tax-sharing credits are calculated, recipi- 
ents of subsidized coverage in states with generous benefits will receive 
modestly more federal support than those in less generous states. But 
many policies give rise to that kind of differential treatment; variation 
across states is simply a feature of our federal system. Even John Ball, 
the chair of the IOM panel that recommended tying essential health 
benefits to a premium target, offered only gentle criticism of the bench- 
mark approach. “Given where the department is coming from, giving 
flexibility to the states is a good thing,” he told Politico. “But I do think 
they missed an opportunity to take a crack at getting costs under control” 
(Millman 2011b). 

Leading Republicans reacted much more harshly, not to the substance 
of the policy but to the manner in which it was announced. In a letter to 
HHS, five influential Republican senators and congressmen offered the 
following objections: 


By issuing a “bulletin” rather than a proposed rule, the administration has 
sidestepped the requirement to publish a cost-benefit analysis estimating the 
impact these mandates will have on health insurance premiums and the in- 
creased costs to the federal government. ... The administration is not required 
to respond to comments received regarding this “bulletin.” Publishing a “bul- 
letin” rather than a proposed rule is the antithesis of an “open and transparent” 
process... 

The bulletin also does not have the force of law and cannot, therefore, be 
considered an indication of what the proposed or final rule will decree. Thus, 
states still have many unanswered questions and no more certainty than they 
had before the “bulletin” was released. . . . It is unreasonable to expect states 
to be ready to implement such draconian changes by 2014, if the Administra- 
tion is not even ready to issue a proposed rule on such an integral part of the 


functioning of the law. (Enzi et al. 2012) 


These concerns notwithstanding, the bulletin prompted many states 
to launch their own administrative processes for selecting benchmark 
plans. And that was the point: “By releasing the bulletin now,” the sec- 
retary of HHS explained, “we’re giving families, employers and states 
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plenty of time to take this information into account as they plan for the 
big improvements the health care law will make to the insurance market 
in 2014” (Sebelius 2011). With just over a year to go before the January 
2013 deadline for demonstrating readiness to run an exchange, and other 
reform-related tasks to complete at the same time, any state interested in 
running its own exchange could not really afford to wait. 

To be sure, some states declined to participate in this process. State 
officials cited the lack of guidance from HHS on essential health benefits 
and other exchange-related issues as one of their reasons. In September 
2012, Michael Consedine, the insurance commissioner for the state of 
Pennsylvania, stated in testimony before the Health Subcommittee 
of the House Ways and Means Committee that “the lack of detailed 
information from HHS has put Pennsylvania, and many other states, in a 
very difficult position. We are traveling down a road, directionless, while 
knowing the road will end very soon—January 2014 is right around the 
bend.” Robert Bentley, the Republican governor of Alabama, was even 
more pointed in a letter sent a month later to the secretary of HHS: 


Your office released essential health benefits guidance on December 16, 2011, 
with the promise of more to come. It has yet to arrive. It has become clear to 
me that the states have been left to decide the fate of their insurance market- 
places with no additional guidance or regulations on essential health benefits. 
This places governors and other leaders in the untenable position of making a 
critical decision based on little more than vague guidance and guesswork.... 
I decline to make a decision on the essential health benefits benchmark plan. 
There is simply not enough valid information available now to make an in- 


formed choice for such an important decision. (Bentley 2012) 


Ultimately, twenty-seven states held a public comment period on the sub- 
ject of the benchmark plan as part of the selection process, and twenty- 
four states submitted their proposed benchmark plans to HHS by the 
October 1, 2012, deadline (Avalere Health 2012; Schwartz 2012). Ala- 
bama and Pennsylvania were not among them. 

On November 26, 2012—twenty days after the reelection of President 
Obama and almost a year after the release of the bulletin—HHS pub- 
lished in the Federal Register a notice of proposed rulemaking on es- 
sential health benefits. The NPRM formally proposed the benchmark 
approach that the bulletin had previewed. In its discussion of regulatory 
alternatives, the NPRM said, 
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At the request of some commenters, HHS considered one national defini- 
tion of [essential health benefits] that would have applicable issuers offer a 
uniform list of benefits. However, this approach would not allow for state flex- 
ibility and issuer innovation in benefit design, would require a burdensome 


overhaul for issuers, and would disrupt the market (NPRM 2012: 70,665). 


These two sentences represent the entirety of the NPRM’s discussion of 
the policy wisdom of the benchmark approach. The final rule, issued on 
February 25, 2013, deviated little, if at all, from the NPRM. On the pos- 
sibility of a single national definition of essential health benefits, the final 
rule repeated the two sentences from the NPRM that are quoted above, 
without further elaboration (Final Rule 2013: 12,861). 


Legality of the Benchmark Approach 


Because the ACA does not explicitly contemplate a state-based bench- 
mark approach to essential health benefits, the question arises whether 
the approach is consistent with statute. In other words, has the secretary 
exceeded the bounds of her discretionary authority? Notwithstanding its 
considerable importance, the question has received scant public attention. 

HHS has not yet offered a legal defense of the benchmark approach, 
but its argument will probably run something like this: where agencies 
interpret open-ended phrases through notice-and-comment rulemaking, 
courts typically give agencies a lot of leeway. This practice is known as the 
“Chevron deference,” after the landmark case establishing it (Chevron 
U.S.A. v. Natural Res. Def. Council, 467 U.S. 837 [1984]). Here Congress 
delegated to the secretary of HHS broad authority to flesh out the mean- 
ing of “essential health benefits.” Under Chevron, the secretary’s inter- 
pretation of the statutory phrase will be upheld so long as that interpreta- 
tion offers a reasonable construction of the ACA. Nothing in the statute 
precludes the secretary either from linking those benefits to state health 
plans or from giving the states the flexibility to select benchmark plans. 
Given congressional silence on those points, the secretary’s exercise of 
her authority is fully consistent with the ACA. 

This argument is a powerful one. There are, however, two ways in 
which the benchmark approach is arguably difficult to square with the 
text of the ACA. The first is obvious. In a statute that attends carefully to 
the division of regulatory labor between the federal government and the 
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states, the ACA repeatedly confirms that “the Secretary shall define the 
essential health benefits” (section 1302). This is not casual language: in 
three separate places in the same statutory section, the act contemplates 
that the secretary would be the one “defining” and then “revising” what 
counts as essential health benefits. The ACA even instructs the secre- 
tary to “ensure that the scope of essential health benefits . . . is equal to 
the scope of benefits provided under a typical employer plan, as deter- 
mined by the Secretary.” The phrase “as determined by the Secretary” 
would do no work unless it was the secretary—not the states—doing the 
determining. 

This objection, however, is not terribly persuasive. Although a fed- 
eral agency cannot delegate its powers to the states, it “may turn to an 
outside entity for advice and policy recommendations, provided the 
agency makes the final decisions itself” (U.S. Telecom Ass'n v. F.C.C., 
359 F.3d 554 [D.C. Cir. 2004]). Here the secretary gave the states a con- 
strained set of options (e.g., choose a benchmark plan from among the 
three largest small-group plans in the state) and retained the authority 
to select a benchmark for any state that either does not pick a bench- 
mark or chooses an inappropriate one (NPRM 2012: 70,667). As such, 
the secretary remains firmly in control. Nothing in the ACA prevents her 
from deferring to states that select benchmark plans from among the few 
options she has provided. That choice to defer is itself an exercise of her 
delegated powers. 

The second potential objection to the benchmark approach is both 
less obvious and more substantial. Notwithstanding the secretary’s wide 
discretion to define essential health benefits, there are limits to the defer- 
ence that courts afford to agencies that interpret open-ended statutory 
language. As the D.C. Circuit has explained, the notion that an agency 
interpretation is permissible just because the statute in question “does 
not expressly negate the existence of a claimed administrative power (i.e. 
when the statute is not written in ‘thou shalt not’ terms), is both flatly 
unfaithful to the principles of administrative law . . . and refuted by 
precedent” (Ry. Labor Executives’ Ass’n v. Nat’l Mediation Bd., 29 F3d 
655 [D.C. Cir. 1994]). “The question,” the Supreme Court has recently 
emphasized, “is always whether the agency has gone beyond what Con- 
gress has permitted it to do” (City of Arlington v. FCC, 133 S.Ct. 1863 
[2013]). In other words, agencies may fill in statutory gaps—but only up 
to a point. Where an agency’s interpretation of an open-ended provision 
clashes with the statutory scheme as a whole, the courts will not presume 
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that Congress meant to authorize the agency to so interpret the statute 
(Brown v. Gardner, 513 U.S. 115 [1994]). 

As we have discussed, the ACA was enacted on the assumption that 
HHS would establish a nationally uniform slate of essential health ben- 
efits. Under the benchmark approach, however, there will now be dozens 
of state-specific sets of essential health benefits. Many provisions of the 
ACA are inscrutable, extraneous, or impossible to implement in the face 
of that kind of variation. Consider again, for example, the requirement 
that essential health benefits must be “equivalent to the scope of benefits 
provided under a typical employer plan” (section 1302). How can a vari- 
able roster of state-specific essential health benefits be equivalent to the 
scope of benefits provided under “a” (which is to say, one) employer plan? 

Nowhere is the problem more apparent than in provisions governing 
state coverage mandates. Some states require insurers to cover specific 
benefits—for example, applied behavior analysis for autism or in vitro 
fertilization services—that Congress anticipated might exceed what the 
secretary would deem essential. Congress, however, did not want to de- 
vote the tax credits and cost-sharing payments available on the exchanges 
to the coverage of these state-mandated benefits. The ACA therefore 
limits federal subsidies to defraying the costs of essential health benefits 
(section 1401). States must pick up the rest of the tab to assure that ex- 
change plans that include extra state-mandated benefits remain afford- 
able (section 1311). 

Under the benchmark approach, however, this cost-sharing arrange- 
ment becomes irrelevant. A state’s benchmark plan will inevitably cover 
the treatments or services that the state has mandated. As such, a state’s 
essential health benefits will by definition include all of the benefits for 
which the state mandates coverage. State coverage mandates can there- 
fore never exceed essential health benefits, and states with extensive 
coverage mandates will never assume the additional costs that the ACA 
anticipates they will assume. Did Congress really intend its cost-sharing 
provisions to do no work at all? 

The benchmark approach also raises questions about certain special- 
ized insurance plans that will be sold on the exchanges. For the most 
significant example, the ACA instructs the Office of Personnel Manage- 
ment (OPM) to enter into contracts with health insurers to sell at least 
two “multi-state plans” on each state exchange. Those insurers must 
“offe[r] a benefits package that is uniform in each State and consists of 
the essential [health] benefits” (section 10104). Where essential health 
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benefits vary from state to state, however, a multistate plan cannot both 
be uniform and cover only the essential health benefits. 

In proposing regulations for multistate plans, the OPM recognized 
this problem. Its solution was to read the “uniform in each State” lan- 
guage to require that “the benefits for each [multistate plan] must be uni- 
form within a State, but not necessarily uniform among States” (NPRM 
2012: 72,589). The bare language of the uniformity provision is perhaps 
amenable to this interpretation. Other statutory clues, however, sug- 
gest that Congress meant uniformity among states. Congress specified, 
for example, that a state can require a multistate plan to cover state- 
mandated benefits, but only if the state picks up the increased expense 
(section 10104). There would have been no need for Congress to bless 
that limited inroad on uniformity among the states if the ACA required 
uniformity only within each state. 

In short, the benchmark approach to essential health benefits fits 
poorly with a number of provisions of the ACA. That poor fit raises the 
prospect of a legal challenge: perhaps it suggests that HHS exceeded its 
delegated powers in adopting the benchmark approach. In this, the claim 
is reminiscent of FDA v. Brown & Williamson Tobacco Corp. (529 U.S. 
120 [2000]), where the Supreme Court rejected the FDA’s effort to assert 
jurisdiction over tobacco. If the FDA could regulate tobacco products, 
the Court reasoned, the agency’s statutory mandate to assure that such 
products were “safe” would require the FDA to ban cigarettes outright. 
The Court thought it unimaginable that Congress meant to arm the 
FDA with that sweeping power. The agency countered by arguing that 
it could continue to allow cigarettes to be sold because banning them 
would cause a shift to dangerous black-market cigarettes, harming over- 
all public health. The Court rejected this public health interpretation as 
“incompatible” with several other provisions of the statute that asked 
the agency to weigh the therapeutic benefits and potential harms of indi- 
vidual products—not to address general questions of public health. The 
benchmark approach is subject to similar criticism for its incompatibility 
with provisions of the ACA that anticipate a single, uniform standard for 
essential health benefits. 

In the final estimation, however, demonstrating the unlawfulness 
of HHS’s approach requires more than showing that its interpretation 
aligns awkwardly with scattered provisions of the ACA. The question 
remains whether the fit is so poor that it justifies the inference that 
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Congress could not have meant to allow HHS to interpret the ACA 
in the manner that it did (California Indep. Sys. Operator Corp. v. 
F.E.R.C., 372 F.3d 395 [D.C. Cir. 2004]). We think not, although the 
question is close. Unlike Brown & Williamson, this is not a case where 
HHS has exploited statutory ambiguity in an effort to intrude into reg- 
ulatory domains that Congress never intended it to enter (American 
Bar Ass’n v. F.T.C., 430 F.3d 457 [D.C. Cir. 2005]). The agency has just 
chosen to involve the states in defining a statutory term that Congress 
gave it wide latitude to define. Congress may not have contemplated 
that HHS would adopt a benchmark approach, but so what? Agencies 
routinely discharge their statutory obligations in ways that Congress 
never anticipated, particularly in complex and fast-changing regulatory 
environments. 

While HHS’s interpretation does fit uneasily with several provisions 
of the ACA, the agency could always shift course, and provisions that 
do no work today may be crucial tomorrow. More importantly, the in- 
terpretation of a complex statute is a messy business. Some statutory 
provisions will inevitably prove to be less significant than they would 
have been under alternative readings. An agency’s choice is not usually 
deficient for that reason alone (Babbitt v. Sweet Home Chapter, Com- 
munities for Great Ore., 515 U.S. 687 [1995]). Something more than the 
statutory tension that the secretary’s interpretation creates—something 
closer to the incompatibility found in Brown & Williamson—would be 
necessary to conclude that Congress meant to preclude HHS from es- 
tablishing essential health benefits with reference to state benchmarks. 


Process-Based Concerns 


Setting aside the legality of the benchmark approach, the fact remains that 
HHS used a guidance document—a thirteen-page bulletin posted on its 
website—to announce its new policy. As is typically the case with such a 
policy statement, the bulletin nowhere committed the agency to the ap- 
proach that it outlined. As a formal legal matter, it had no more signifi- 
cance than an advance notice of proposed rulemaking or a press release. 
Why, then, was this “atypical approach” so “widely criticized” (Cassidy 
2011)? Given the looming deadlines for the exchanges, states and insurers 
understood that the benchmark approach outlined in the bulletin was not 
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just one possibility among many. It was almost certainly the rule. HHS 
said as much when, in a call with reporters on the day the bulletin was 
issued, agency officials categorically rejected any suggestion that they 
might change their mind and bluntly said, “This is our intended regula- 
tory approach” (Glied 2011). More significantly, the agency began the 
traditional rulemaking process required under the Administrative Pro- 
cedure Act (APA) after the states’ deadline for selecting benchmark 
plans had passed and after insurers started developing new insurance 
products for the exchanges. 

The federal courts have a practice of asking whether policy state- 
ments, although they nominally lack the force of law, are nonetheless 
binding as a practical matter (Community Nutrition Inst. v. Young, 818 
F.2d 943 [D.C. Cir. 1987]). Where policy statements have such bind- 
ing effect, they can be deemed “legislative rules” and, if challenged, 
invalidated for failure to go through notice-and-comment rulemaking. 
Although the line separating policy statements from legislative rules is 
not crisp (Gersen 2007: 1712), two factors are especially important in 
suggesting that the line has been crossed: first, when the policy statement 
has “present effect” by imposing “obligations” on the regulated commu- 
nity; and second, when the policy statement does not “genuinely” afford 
the agency the opportunity to change its mind (American Bus Assoc. v. 
United States, 627 F.2d 525 [D.C. Cir. 1980]). Judged by this standard, 
the bulletin arguably became a legislative rule once states, insurers, and 
employers realized that they had no choice but to conform to it and HHS 
had no time left to rethink it. 

The bulletin, however, did not go through the formal rulemaking 
process. From this perspective, HHS’s procedural approach—a bulle- 
tin, followed by a long wait and then a hurried notice-and-comment 
session—seems to confirm the fears of those who worry that agencies will 
use guidance to avoid administrative procedures and, at low cost and with 
relative ease, dictate to regulated entities how they must order their affairs 
(Anthony 1992). 

But what, exactly, did the use of guidance allow HHS to avoid? We 
consider three procedural requirements that would have applied in a 
conventional rulemaking setting, but to which the bulletin, as a guidance 
document, was not subject: notice and comment, immediate judicial re- 
view, and OIRA review. What is most notable about HHS’s unorthodox 
process, however, is not that the agency avoided these procedures. It is 
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that the agency voluntarily subjected itself to most of the obligations that 
adherence to the procedures would have entailed. 


Notice and Comment 


The APA’s notice-and-comment process is meant to allow for public 
feedback on proposed rules, to supply agencies with information that can 
aid them in revising those rules, and to publicly legitimate the rules they 
finally adopt (Breyer et al. 2002: 658). Notice and comment, however, 
can serve those purposes only if agencies are open to revisiting their 
proposed rules when they receive feedback. In the case of essential ben- 
efits, HHS committed itself to the benchmark approach long before is- 
suing its notice of proposed rulemaking. That transformed the comment 
period—at least with respect to the high-level policy choice of whether 
to adopt the state-based benchmark approach—into an empty formality. 
HHS’s curt dismissal in the final rule of comments suggesting a single, 
nationwide standard may have signaled its unwillingness at that late 
stage even to entertain the possibility. 

Still, it does not appear that HHS used the bulletin to avoid public 
feedback on the benchmark approach. Well before issuing the bulletin, 
HHS held a number of well-attended “listening sessions” where it sought 
views from states, insurers, providers, and consumer representatives. 
Additionally, starting in April 2010, HHS held weekly calls with state of- 
ficials about implementation of the ACA, calls that informed its thinking 
about essential health benefits (NPRM 2012: 70,667). Around the same 
time, HHS also made it known to outside groups that it was toying with 
the idea of delegating authority to the states to establish their own essen- 
tial health benefits. That provoked a consortium of about six dozen pub- 
lic interest groups, led by the National Health Law Program (NHeLP), 
to submit a lengthy letter to HHS—four months before the bulletin 
was issued—objecting preemptively to any sort of state-based approach 
(NHeLP 2011). These public discussions and the responses they engen- 
dered came on top of both the conferences that the IOM had organized 
and the notice-and-comment processes that twenty-seven states used to 
select their benchmark plans. 

The agency had no obligation to do any of this public outreach. With- 
out informing anyone of its thinking, HHS could simply have issued a 
notice of proposed rulemaking announcing the benchmark approach. 


EBSCOhost - printed on 2/22/2022 7:28 PM via UNIVERSIDAD SAN SEBASTIAN CHILE. All use subject to https://www.ebsco.com/terms-of-use 


96 NICHOLAS BAGLEY AND HELEN LEVY 


After receiving comments and issuing a final rule, HHS would then have 
complied with all of the APA’s notice-and-comment requirements. Para- 
doxically, however, formal compliance might have undermined HHS’s 
effort to seek and receive meaningful public input on its proposed ap- 
proach. Because courts insist that agencies provide a fulsome explanation 
of the basis for their proposed rules, HHS would have had to elaborate 
its benchmark approach in a lengthy notice of considerable specificity 
(Elliott 1992: 1494). HHS could then have discarded that approach only if 
it went through the laborious process of issuing a new notice of proposed 
rulemaking (Intl Union, United Mine Workers of Am. v. Mine Safety & 
Health Admin., 407 F.3d 1250 [D.C. Cir. 2005]). But with statutory dead- 
lines looming, the agency could have ill afforded the delay associated with 
restarting the notice-and-comment process. 

Instead, HHS used the bulletin to secure public input during the brief 
window where it could have reconsidered the benchmark approach. Al- 
though agencies do not have to solicit feedback on guidance documents, the 
bulletin’s very first sentence explicitly invited comments from the public. 
In response, the agency received more than eleven thousand comments 
(NPRM 2012: 70,646). HHS did not respond publicly to those comments, 
as the APA would have required in connection with a rulemaking. But 
HHS surely understood that the comments it received would preview 
the concerns voiced during the official notice-and-comment process— 
and that it would have to address those comments in issuing a final rule. 
Nor does it seem that the absence of a requirement to publish comments 
received in response to the bulletin silenced any criticism. Just as the 
Internet allowed HHS to make the bulletin immediately available to the 
public, the Internet allowed commenters to publicize their concerns. A 
number of advocacy groups and state governments—like NHeLP and the 
officials in Alabama and Pennsylvania— did just that. 

Posting the bulletin was an ingenious way to invite public comment 
without irrevocably committing the agency to the benchmark approach. 
The bulletin served as a trial balloon—an effort to see if the approach 
would provoke the sort of outcry or incisive criticism that called for a 
change in thinking. If there was cause for serious concern, the informal- 
ity of the prenotice process—in contrast to the rigidity of notice-and- 
comment rulemaking—would have afforded the agency an opportunity to 
quickly shift course. When reports surfaced just a week after the bulletin 
issued that “there was no backlash” to speak of, HHS learned something 
valuable about the acceptability of its chosen approach (Millman 20114). 
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From the perspective of meaningfully involving the public in agency 
decision making, then, the bulletin-followed-by-rulemaking approach was 
superior to a routine process of APA notice-and-comment rulemaking. 
Significantly, it cleared a route for the agency to receive public comment 
at the critical prenotice phase of agency rulemaking. Commentators reg- 
ularly lament that well-organized groups with concentrated interests have 
better access than diffuse public interest groups to this prenotice process 
where most important choices are made (Elliott 1992: 1492). The bulletin 
addressed this imbalance by telling everyone that the agency was open to 
hearing from them. 


Judicial Review 


By using a guidance document to announce the benchmark approach, 
HHS also arguably circumvented judicial review. Per section 702 of the 
APA, final rules issued through notice-and-comment rulemaking can 
usually be challenged in court by those whose conduct the rule affects. 
In contrast, challenging guidance is much more difficult. Courts often 
conclude either that guidance is not final agency action or that it is not 
ripe for review (Mendelson 2007: 411). Perhaps the perceived diffi- 
culty with challenging guidance—and the expectation that the agency 
would soon resort to rulemaking, mooting any challenge that might 
be brought to the guidance—explains why no one tried to invalidate the 
bulletin. 

One purpose of judicial review is to assure that agencies do not force 
regulated interests to comply with rules that agencies lack the authority to 
issue (Abbott Laboratories v. Gardner, 387 U.S. 136 [1967]). It is there- 
fore arguably worrisome that states, employers, and insurers did not have 
an opportunity to challenge HHS’s benchmark approach before making 
costly efforts to conform to that approach. Had HHS issued a proposed 
rule instead of the bulletin, the agency could have finalized the rule 
sometime in 2012 or early 2013. A more regular process would there- 
fore have given affected interests an opportunity to challenge the final 
rule before the requirement to cover essential health benefits sprang into 
force in January 2014. 

There’s something to this—but not much. The benchmark approach 
embodied in the bulletin will not evade pre-enforcement review al- 
together. At most, HHS’s decision to outline its approach in a bulletin 
allowed the agency to delay the date on which it issued a final rule. Now that 
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the final rule has issued, someone will probably bring a pre-enforcement 
challenge. Perhaps the plaintiff will be the mother of an autistic child 
who can find no insurance plan in her state that covers needed services 
but who believes that, had the agency gone through the process of es- 
tablishing a uniform federal standard, HHS might have included such 
services in the package of essential health benefits. Or perhaps it will 
be a California insurance company complaining that it must cover acu- 
puncture services. The important point is that HHS knew when it is- 
sued the bulletin that any final rule adopting the benchmark approach 
would eventually be challenged. The agency’s choice was therefore disci- 
plined by the near-certainty that the courts would one day scrutinize that 
choice. HHS’s reliance on the bulletin just delayed when judicial review 
would occur. 

Nor is it especially worrisome that some states and insurers had to 
take immediate steps to comply with the approach HHS outlined in the 
bulletin. Even in the absence of final agency action, parties often struc- 
ture their affairs in anticipation of governmental action. Earlier review 
might have avoided some sunk costs: if the benchmark approach is in- 
validated, the efforts of states to select benchmark plans and of insurers 
to fashion new insurance products will have been wasted. Yet states and 
insurers could always have challenged the bulletin on the ground that it 
was a legally binding legislative rule. More significantly, there is no guar- 
antee that HHS would have finalized its rule any more promptly had it 
issued a notice of proposed rulemaking instead of a bulletin. The agency 
might still have waited until the eleventh hour, devoting scarce resources 
to other pressing problems associated with implementation of the ACA. 
Against this backdrop, the notion that HHS used the bulletin to avoid 
judicial scrutiny is something of a stretch. 


OIRA Review 


Pursuant to Executive Order 12866, most important agency regulations 
are subject to OIRA review. Guidance documents are not. Late in his 
administration, President George W. Bush did issue an order subjecting 
guidance documents to OIRA review because they might otherwise 
“not receive the benefit of careful consideration accorded under the 
procedures for regulatory development and review” (OMB 2007: 3432). 
President Obama, however, rescinded that order shortly after taking of- 
fice (Obama 2009). Although a memorandum from his budget director 
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clarified that significant guidance documents remain subject to review 
(Orszag 2009), review of guidance is in practice unsystematic and spotty 
(Nou 2013). 

Perhaps, then, HHS used a guidance document to sidestep the cen- 
tralized oversight that is supposed to enhance the rationality and dem- 
ocratic legitimacy of agency decision making. In particular, because 
OIRA enforces the requirement that agencies undertake a rigorous, 
transparent regulatory impact analysis prior to taking significant ac- 
tions, resorting to guidance allowed the agency to delay for more than a 
year any public effort to assess the costs and benefits of the benchmark 
approach. 

But did the delay of the regulatory impact analysis matter in practice? 
Some scholars have questioned whether such analysis has much effect 
at all on regulation (Hahn and Tetlock 2008). In the case of essential 
benefits, the delay in releasing the analysis may have been particularly 
inconsequential. Neither the analysis accompanying the NPRM in No- 
vember 2012 nor the one accompanying the final rule in February 2013 
even bothered to estimate how costs and benefits might have differed if 
HHS had chosen a national, uniform definition of essential health ben- 
efits. Had they done so, it would probably not have made much of a dif- 
ference to the estimated impacts. Because the scope of benefits under 
employer plans varies little across states, giving states the authority to se- 
lect benchmark plans does not greatly affect the scope of the obligation 
to cover essential health benefits. The delay in providing a regulatory 
impact analysis, then, seems of little consequence. 

More generally, considerable evidence suggests that HHS did not “go 
rogue” and use guidance to evade presidential oversight. For one thing, 
HHS did share its bulletin with the White House. OIRA’s website re- 
ports that it received the bulletin from HHS on December 14, 2011, and 
cleared it (with some revisions) two days later—the same day HHS re- 
leased it (OIRA 2011). Sources inside the administration have confirmed 
that White House involvement ran much deeper. Administration officials 
were consulted about the benchmark approach as early as the summer 
of 2011, more than five months before the bulletin was issued. This close 
involvement is unsurprising. Deciding what counts as essential health 
benefits is perhaps the single most consequential policy choice that HHS 
will make in connection with the implementation of President Obama’s 
signal legislative achievement. As a matter of practical politics, HHS had 
no choice but to vet the bulletin at the very highest levels. 
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Discussion 


At first blush, HHS’s release of a terse bulletin to announce a major regu- 
latory decision looks unusual, even improper. It seems to reinforce the con- 
cern that agencies routinely use guidance documents to establish binding 
rules while evading the procedural obstacles that might otherwise deter 
them from acting (House Committee on Government Reform 2000). And 
it appears to confirm the wisdom of the academic consensus that guidance 
documents should be tolerated only grudgingly. Banning all guidance 
would be imprudent—better that regulated entities have some inkling of 
how agencies will carry out their duties than that they have none—but too 
much guidance risks undermining the procedural regularity of the admin- 
istrative state (Mendelson 2007: 413; Raso 2010: 787). 

This consensus, however, rests on an unflattering view of administra- 
tive motivation. On this view, agencies are staffed not by public officials 
anxious to assure that their choices are workable and publicly legitimate, 
but instead by bureaucrats trying to avoid procedural obstacles that stand 
in the way of doing what they think best. Guidance is tempting precisely 
because it allows those bureaucrats to avoid the sort of public input, ju- 
dicial review, and executive oversight that, by fostering accountability to 
a broader public, could impede their efforts. To put it in terms more fa- 
miliar to political scientists: to the extent that administrative procedures 
allow political principals to better control their agents (McCubbins et al. 
1987), agencies will use guidance to evade those procedures and exploit 
the slack between them and their principals. 

Doubtless this accurately describes some agencies some of the time. 
But what then should we make of the fact that HHS voluntarily repli- 
cated the very procedures that guidance is supposed to let it avoid? The 
agency may not have been driven only by a desire to secure public input 
on the benchmark approach—other motivations surely shaped the un- 
usual regulatory process—but it is hard to conclude that the turn to guid- 
ance was a ploy to avoid accountability. What is more, HHS is hardly 
alone in adopting more administrative procedures than strictly neces- 
sary. Croley documents a series of important rulemakings from the late 
1990s and early 2000s, including the EPA’s imposition of stringent con- 
trols on ozone and particulate matter, the FDA’s attempt to regulate to- 
bacco products, and the Forest Service’s efforts to curtail road building 
in national forests. Although not a representative sampling, Croley’s ex- 
amples “would all unquestionably make a short list of some of the most 
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significant regulatory activity in more than a decade” (Croley 2008: 160). 
And in every case, the agency “provided more notice, data, and oppor- 
tunities for participation tha[n] the APA (or any other legal authority) 
demanded” (Croley 2008: 160). Mendelson (2007: 425) similarly identi- 
fies a number of agencies that make a habit of soliciting public input on 
guidance documents in the absence of legal compulsion to do so. 

In other words, there is nothing especially unusual about what HHS 
has done here. Far from ducking procedural obligations wherever pos- 
sible, agencies sometimes embrace them. Why? At least for salient policy 
questions of substantial importance —a small but critical slice of agency 
action—agencies have a number of incentives having little or nothing to 
do with formal legal requirements to secure public input and assure po- 
litical oversight. Doing so provides the agencies with technical informa- 
tion that might otherwise be difficult to obtain about how to craft poli- 
cies that are capable of implementation. It arms them with scientific data 
that can help them better calibrate their rules. It teaches them about the 
political acceptability—and hence long-term sustainability—of the regu- 
latory initiative. It identifies wellsprings of potential political support for 
(and opposition to) the rulemaking. It lends legitimacy to the regulatory 
initiative by assuring that all interested parties have had the opportunity 
to be heard both at the agency and in the courts. And it eases the con- 
cerns of those concerned that the agency is regulating by fiat. In sum, 
procedures can improve the workability and legitimacy of agency rules 
while protecting them from judicial or political attack (Croley 2008: 259). 


Conclusion 


What, if anything, does this essential health benefits case study teach us 
about the future process of ACA implementation? We close with three 
observations. 

First, the intensely politicized nature of health reform will color any- 
thing and everything connected to implementing health care reform. 
The essential health benefits rule, for example, was issued against a back- 
drop of fierce partisan tension. The Supreme Court had agreed just a 
month before HHS posted the bulletin that it would consider a constitu- 
tional challenge to the so-called individual mandate—a challenge that, 
if successful, could have brought down the rest of the law with it. At the 
same time, governors and other state officials hostile to health reform 
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were bridling at what many perceived as heavy-handed federal imple- 
mentation efforts. Although we have chosen not to dwell on this political 
conflict, it would be naive to suggest that politics played no role in HHS’s 
decision making. It would be equally naive to think it will play no role 
going forward. 

Second, ACA implementation will continue to depend on guidance. 
Part of the reason is the sheer volume of regulation that implementing 
the ACA requires. The Department of Health and Human Services, the 
Treasury Department, the Labor Department, and the other implement- 
ing agencies face daunting challenges rolling out the various programs 
that the ACA establishes. It is unrealistic to expect that each regulation 
will chart a clean course through the APA rulemaking process. Equally 
important, the digital revolution may itself encourage a turn to guidance. 
Long gone are the days when proposed rules were only put “on display” 
at the Office of the Federal Register—when there was a single point of 
official interaction between the regulators and the regulated. Agencies 
can now communicate directly with the public in ways that the formal 
regulatory process never envisioned. A vast literature considers how 
technology is transforming the relationship between government and its 
citizens (Mendelson 2011). Using the Internet to publicize guidance is an 
excellent example of this phenomenon. 

Third, the case study illuminates the larger debate about agency guid- 
ance. If agencies sometimes have powerful incentives to adhere volun- 
tarily to administrative procedures, the distrust of guidance that runs 
like a leitmotif through much of the literature on administrative law 
seems misplaced. This is not to deny that agencies use guidance to avoid 
the costs of adhering to burdensome procedural requirements. Of course 
they do. That’s why issuing guidance is attractive to begin with. But do 
agencies systematically use guidance to avoid scrutiny from the public, 
the courts, and the president? The story of essential health benefits sug- 
gests that such evasion is far from inevitable. Nor does the available em- 
pirical evidence—slim as it is—lend support to the story. A recent review 
of significant guidance documents issued by five agencies over the span 
of a decade finds no indication that agencies routinely use guidance to 
shirk public accountability (Raso 2010). Perhaps, then, administrative 
lawyers should temper the reflexive assumption that agencies turn to 
guidance to avoid answering for their actions. It may be worth explor- 
ing the possibility that agencies are often sincere about what they use 
guidance for: to give regulated entities insight into their thinking, to 
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shape how line officials carry out their duties, and even—as with es- 
sential health benefits—to spur a public debate about the wisdom of a 
regulatory approach. 


Notes 

I. Large-group plans, such as those provided by large employers, are not re- 
quired to provide essential health benefits, although they are subject to a differ- 
ent set of requirements governing the actuarial value of coverage. 

2. The IOM did, however, explore the possibility of allowing states to deviate 
on a piecemeal basis from the national definition of essential benefits (IOM 2o11a: 


129). 
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